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BEEANBELSE

Ay (R 2 WX — 0 RED A FE R L A 23 sh R 9 M AR R
MREANFEERRS, flm, RIFEFRLF R FALBKE
REFE. MERFEELRFENHRSSHRE, BLE L, AN
HAZHRFEEZE, B RERBENIEENEHNROBRRS
hE L ARBREEGEE, X BREREEZNRERHER N
FRRHEMREAEL O EXE, KAKWBFABEREZRAR
ERAZEAN GERBERESERRTAZEESEIT RN
RBETFHEERI O
HERERFEHERFEAE ST IGEXES PR, B X 85 E
RRBFFHAFEME MR, CURMIL, WFEBFIESS

O REN XEBER“ZEAXR—REN B -PABERIRAANBTA A,
See BLACK’ S LAW DICTIONARY 702 (9% ed. 2009) ; see also Robert Cooter & Bradley J.
Freedman, The Fiduciary Relationship : Its E ic Character and Legal Consequences, 66 N. Y.
U. L REV. 1045, 1046 (1991) (R ¥ DGR EXREEZEARZIEA REAMK
AAFAEFAE, ARAZABXR) .

REFRHARLK AN ARAVEE RSN REBEAAFLANRABE L
HEFUTEARE A4 R EREN A BRTIEG LN ARYE, R LEH
‘BPLBRTF - AERKFT IR RGEN” , R(AEF AL FHFH)2008 £H93 4, %
373-376 ., BBMXXMRTX—FRAFEREAREAEH R, .

Q@ REEWBEZNELLERAHLAL"X—FEN  ELELABCELE
Flik, A%, AXFHEZRET &#%E,

® Interview with Harold L. Kaplan, Partner, Foley & Lardner LLP; Chair, ABA Bus.
Law Section’ s Comm. on Trust Indentures and IndentureTrs., in Vancouver, B. C., Can.
(Apr. 18, 2009) (speaking in the context of a trustee acting for conflicted investors).

@ RAZGAKRBEFIBER AN EFRAEIARGADEREINE ZH
KERERAFRERA LG ZEA  BARAZEANRARECERMBTET RGNS
F#RtHXH. LeFM-LAFLFPELYE -F ROK . (ESRS—LFRA—RAN
BY A FoE SRy, EELBRAREMER XENHI), R FHE(ABA B LAHE %
HW, 2 m¥),2009 456 ATH XHHE 1 Hf% 4 T htp://www. abanet. org/buslaw/
newsletter/0081/materials/ppl. pdf, AR HHHHMAT . LR AAATEAY, flpke
E.F. Hutton Sw. Prop. II, Lid. v. Union Planters Nat’1 Bank — % & ( £ B # £ 3 H % B
PR ER)HARFEN . ER A RALEAREN XS AETRG TRELERLLE
PHAR TR XEBASELRENREANSATBRE .

® BEAANBHRRXZERNRIEANMBEERXETHEI -9 PHRN
WHETRR, ERTNATH. RAFEARRETHARL L HATRESHA S
EHEATARA TRLEBSHFU A LM ALK AR PHOAES HAE.
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AT, ZEABARBHEMNENNE EREANTRANEEHA
BEREMEZAEAMEH A F R R R, B g S sTEmE
fefi 1B o XRMHER—NEE FZHUE , RELE L MR TR N2
MR THI, FLEFTERROH G OMEARA T F LA HH
BERERBRE . XMER, MRES —RXEPHRTHOIRE, ERY
ZEAMEAARBIFFA AN REAN, OMf1L2% 2 EBHERE,
EXMEBEEBRYE A G EFEMNERRTME . e8RS
B B Z 9 FI 28 w5, LA SEAR sh R BRI MR . ik — %,
ZEANUEE R “H)5EE 7" AN 5L 52 W ) e BT M E
JEVRAG T BB A BRI £ B P8 F 245 vh AR Y& Z | (A iR
HBERBEE) BRI LE.© AXEPITEX M, MR,
BARZEAMRREREAFERLWREN LS T IBX—HE,
MX—WREREGETRBAZRFENNE, TARZFABCS
Z i AZ EFER S P RNEE
RANERERERNARTELABEX —HEXFPRZEANBSER
B, RELEZHRETAASRBAZEKXER, UL A%

® RE-RERBEAEUEFSAREIER-NMERHALERUMB THRAS
¥, AW, 1939 FREAGRER S F CR(EERHLIL 15K 77000 ¥ CHARK 4 H
FEAERANMATREEIRR - NENIAZRARRY TREAEF L4 TMANREER
KRBT hEEATE, LREHH2006 £(AHFHFHH XL REK 126 (1)K
EHAWEAT, M RAGHNEICARBR - N ERNGAERRRE TRLERD
FEABUREERBRTHREAGTE, 20001 E(ERZER)(EIHOE T ¥
(DA FEAAREEY - MERBAKRERNEN S RMAEMBIE, £X
AR I AR -FIBEATAFRERZ LH,

@ See Steven L. Schwarcz & Gregory M. Sergi, Bond Defaults and the Dilemma of the
Indenture Trustee, 59 ALA. L. REV. 1037, 1040 (2008) ,# 4 RAFEABER
F LS MG PR T ELES T EC N

@ BA(AKXERFRIF 1635 W(2009 £FHIK), iR ERH-FR - X
REFAXEH AT HBERY - RERRST. —ERFAFEXSF AN ERER
REERAAEFHER . DWE4-18 REX®RR,

@ XTREEASZBAZFAHAEHRREENBTUSEL, LZ - F2H.“%
BAR”, ROmAE R E % 4F$)1983 4£4 71 #, % 795,808 - 816 W,
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EHNBARIUE, MBS R EER A (BTN ) Z (8] ) w5 7] 8 . ©
fEHEEINRBIREA 5228 A Z 8 w2 (5 BB 3245 A RLAUE W X
%), AR AZ R R (5 B2 AR A HEA EXR 3228 AKX
%) 2B X H, BREAEIEERE T REGEE, B RRF A%
RHEEREHEC Mk —BERTATFREMARZEAZE @

— WEREH BT

BT EERMMEFE L, SHAEVFERZE AN hREMER
WEC T BERREAMNBHERENE RGRE, ZEAIRA
(32HF) AFEOR BB IE 37 IR 45, B30, 3R IX S 35 1 A & R R B B4
FXMAAFRHBERERNREEH B ZEAEILFR TEERD
MM, ZRREEEEMME, FHIBRREMNBERKAMRSC B
RS R, XN B> RERES  REB(ZRENENXIRES
R ST AT A ALAL B (B S5 AL TT LA L B A S B R E &

® (RERER)(%3H)B/03(2006) AR :“ —MEAFTHESREX RHEX £
HMATELAARREIZASAAREZR S, BRARSR AR, EFNAKAZHE
—REANGE REABAF NI ERARBBF AR ALXFHRE,"

© HLME1I6 RMEAEXHNE,

@ BLFH - KA (amit)% 527 H(2007) (KELBETERNAR X4
FEBEEZLFALATERAGEANHEN; AT LE -RAFKFRILHF
kAR FEBAT R4 F ¥ ,919 F.2d 510, 514 (9th Cir. 1990) (BT AERNME 5
VYEFBAYMAIMELENAFXETTAERBEAXE ). ER S — K4 Reid v. Key
Bank of S. Me., 821 F.2d 9, 17 (1st Cir. 1987) [ B WA RLETHFE L F 1 HAR K
LY FEEUREMHAUB TRITSRERE P ZATURE L EE(WRBA)X
1.

@ See Philip Rawlings, Reinforcing Collectivity: The Liability of Trustees and the Power of

s in Fi Transactions, 23 TRUST L. INT’L 14, 14 (2000) (“#A& th 4 % & M
BEBASRLETEANE S ZT"). See Schwarcz, supra note 1,

® EHYEFHEFRAIRNEHOBNRAELATHEREARATEXNE 2o ®
TR RA, B R M BN RH,

® WEEINTA, ERLEAARSRNEBETREARE FELARLLN
REPELHRE ATNICAXRGFEE SN R IART ARG LEARE,




EHERCENE)

M ER) , BERAHERETENTEERUAESHERE
o MRS B REEA SRR ATHSEML, MR IRER
REUMBERNZHRBHBRITE KA L, MBRELIRSFE TR
HATEWBIE, YRANSEMBUES I ZERBROEEE .G X
W, AT BB = RN B O R, RFHA R
FERATEAG, R A EERA EAAR S, H B s A K R
BEB RN REY, FRENEEQNA R, B> LT E B ik
RS, TR EEEMEZSMANNERFE ®

—NEEROZEANGE P REEERAN, EMFEL)E, 2
ARBERRRENEZ 8 ABITRE . REBAIES, Q7F b KT
SR A B B BE 7 3T R 0 UE 35 (AL & R E 5L BRAL) , OR B 4y
BEFTHW AR, BERMNIXMNA - M ARMMER. #lm, FiEw
CDO X 5B ¥ BRI FIE S, X SIE MR LR — =1 X,
HH T ME T RA SR AN SR>, RS —-RBAR T Hib
FhAH 4R 54T @

ERRANHTH, —MEERERENREERERLE AR
B R ER S . SRR E AR, 78R E B LUK 0 ST A
B, ZIEA(ERBERETRERZ HIERAZEAMEEREAN) A8

® ZIMFFARATHAARTANRAAATIORANY AL T HLREATH
& ¥ mM#, See Schwarcz, supra note 1, at 393 n. 101.

@ See, e.g., Kurt Eggert, Held Up in Due Course; Predatory Lending, Securitization,
and the Holder in Due Course Doctrine, 35 CREIGHTON L. REV. 503, 563 (2002) (using the
term “tranche warfare” ) ; Randall W. Forsyth, Tranche Warfare: In CMOs, It’ s the Institutions
vs. Individual Investors, BARRON’S, Aug. 19, 1991, at 12, 12 (same) .

® See Gretchen Morgenson, So Many Foreclosures, So Little Logic, N. Y. TIMES, Jul. 5,
2009, at BUL (5] # Alan M. White’s # WL R AV ERSWAT REARENFHRF
EUHNBFAAN HREELH2009 56 AR EN,000 M ARLAERETHAXRTARL L
RERG, FRERU, ANERSETFTFREF LB F KB 64.7% ). But see Christopher
Foote et al. , Reducing Foreclosures: No Easy Answers 22 — 23 (Fed. Reserve Bank of Atlanta
Working Paper Series, Paper No. 2009 - 15, 2009), available at http;//www. fibatlanta. org/
filelegacydocs/wp0915. pdf (B R ED —RB WA RHF U N AR R IEC BN BFHH
Ardah L),

© ATFHEAEAAHFEME, #% 0 Schwarcz, supra note 2, at 376 -379,,

D RWEEIT-IBA(HATAECDOXZFRATHFREMENIER),
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AEBHFERACRNKRE BT ENA R, BHRIBIZ ML E
(H#&#Y) KT,
KERSERFIREEEXFEHNRORYE, SRR EMA A,
— AN KEFF SLMERTIIM (SIV) , DERER BT ENZIMN EH
REH, IRXRRBPHZET, REERRERERBERABRRE
SIV A TFHIE&MEE™, MR YNELBRBRHITHN#EITTE, KE>R
BIEMHREGBEFE, N REBERENEEETEMES.2 X
FREFERESHMIAR, FETRRAEFFRNFERGESH SR
HEKBEEFRES O
MRZHFRREDFERFEEAERREELFE >, HEMH
JOL ¥ B 7= b B TR X SR B 7 KB W E B R R I (ZD W
PHE) B B RERIET XM (EFRPUESFHIREHALHM
R RAATER) B R EE((AY%E—REL)) BRA BKHER
B REARG— PR ERD
B E BT A N, R BA IR K& AR R R ZE A
FIBEE D 7055 FA A BAERET, ] LIS 850 U, 14 2 O BT A e
RELEATRAE K, XBHRE KRB R TR RN D
Btk , B A5 AR LR BAUAWREA , R ZHAT HARBH P
HREAREARAFRENEAARBEHBREBITRIEHREDS

@ See Bank of N. Y. v. Mont. Bd. of Invs. , [2008] EWHC (Ch) 1594, [16] - [28]
(Eng. ), 2008 WL 2697055. FAMr#Etl INMRFUATRELBAN P RHE W

- [@ ", Rawlings, supra note 14, at 28.

@ Bankof N. Y., [2008] EWHC (Ch) 1594, [25] - [27]. The senior investors
wanted to exercise a particular right on foreclosure, bidding to retain the financial assets, which
had been pledged as collateral. Id.

Q hEEXNRFPALBIMXTERAEPARMFHHXZ AN E KIEA.
See id. [31].

See id. [27].

See id. [6]-[7].

d. [43], [55] - [56], [61].

1. [58].

. [59]. R AREAHREREARTRGHLE A,
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EHERE(BNER)

At RIBEM MRB L7 4 9 ASCU AN S MR FHH K
PR R, RS AR AL — K SR B L AT R E AN
RUFEE D #H—FHF, ARAXREXERETZHENRRERRIUE
FMFHIZGEARNFHREE, BRZEANHDRREETH &
BRANETARR QR ELURFEAFFRRERRRAGCENGUE
MR R @

Z IR EE

- REARFERERERIFE, AU BT, ZR Y
RREEBK OMAF L LEFRBRBENZEAFETFRIFX

® BREFEATEANONRARTEABEN L4 FANF R, DRI
HOFAEBATREHE, LEALFATARRERRAHNOARFLRM~, EXE
O BB RS R A® LM, See, e g, Interpleader Complaint at 12 - 16, Deutsche Bank
Trust Co. v. Victoria Fin. Ltd. , No. 600071 -08 (N.Y. Sup. Ct. Jan. 9, 2008), 2008 WL
4263259 [ hereinafter Deutsche Bank Interpleader Complaint] (litigating this issue).

@ See infra text accompanying notes 96 - 97.

@ FHEAFE¥RAME Anhur B, Laby(EXSWHELR)2000 £8 AV ES
R FU 4, Laby B ZATRARE E-MFELHERALREBARERFESL
FER BEAHLEANAREFEE, DREFPUFERS, EEZEXLC LW EEFY
I BEESAENRAREARAERARBARRERE AL RELH,

@ #X Myron Glucksman, L KIEHXARAAWRTHEFLAEL R T4,
Glucksman MR, ~ R EANFERERE G FXBHAMF (DREERRPNLEET) S
SUSTARLBRAG SRS, For example, some CDO documenss permit the CDS [ credit
default swap] party (upon an event of default following the failure of a Senior credit test) to direct the
Collaeasteral Manager to sell certain collateral (e. g. cash bonds whose proceeds would be used to pay
the CDS party a termination pay ) before accessing a line of credit under a Super Senior borrowing
Jacility that would also be used to pay the CDS holder. The practical impact is that following one order
(the first mentioned above) may leave nothing for the senior creditors while following the other would.
Id

& See supra notes 30 —33 and accompanying text.
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AL B R A3k SR AT TR “ I ANBEER” 0@ XA RIBLZ BT AR (R
AR, ZEEA DT EBOMRERLTE, AIRSUNBIRL
W22 ARBKMR BB L) , B LR, 5 26 YR % &
SRBOEBAF R AZ S L& (SM8) A, Bln, B 6E o] B8 4L
FRUEHEEMEMREFERY ENHAAN BERESABERE
B . REACRAFLBEERNENE™ .S REEZELABRAK
BE, PR S REHT , 215 A A E -8k 88 1L LIRS
FEAE WA R g ol O S 0 R 3 b 3 B
REEBZFUBEERAX N EBAREZELBA"GRK
FRBUURR, By, BEEE S REEMR LS P, — RS
FUEATEABSE Y, MAEFELEFREANDHRELSR, K
AL TIE LM ITARE D LT L4EARBEL, BAEE
AITARBIRZGEANERERE, BRTEFTELEAN, RS
HEEVHARITATRBEFHNHLN SERXMRARRET

@ Robert J. Coughlin et al. , Rule 22 to Resolve a Catch —22: Defensive Maneuvers for
Corporate Trustees Faced with Conflicting Claims, in NEW DEVELOPMENTS IN
SECURITIZATION 2008, at 771, 777 (PLI Com. L. & Prac. Course Handbook Series No.
14108, 2008), WL 908 PL/COMM. 771 (R A — X FTAERBEA KR F kA X
BAGARBEAWRFEEFAX L P RALRAIBANHAEARNRR).

@ See supra notes 18 — 19 and accompanying text.

@® See infra text accompanying notes 194 ~196 (R E B A A A XX S RHABTHEANRYE
FRERELEAMABNYTEERE, XLEZEELALAFFERNEIBEANTNTL, B
AREBEARI RS, RETERXARALE I FTHEAT IO EA AL FA).

@ See Eric A. Posner, The Parol Evidence Rule, the Plain Meaning Rule, and the
Principles of Contractual Interpretation, 146 U. PA. L. REV. 533, 553 ( 1998 )
( “Unsophisticated parties face high transaction costs [ when contracting] because they cannot
draw upon experience in order to allocate terms among writings and because they may not know
about the law. ”).

@ See lan Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic
Theory of Default Rules, 99 YALE L. J. 87, 115 n.22 (1989) (“mB R A B LA L TR B %
WA, RESCEINLECATARARANBEENAXFAUB LA L FETAR
4% # & % 51" ). Professors Ayres and Gertner also argue that “penalty default{ rules] are
appropriate when it is cheaper for the parties to negotiate a term ex ante than for the courts to
estimate ex post what the parties would have wanted. " Id. Art 93.
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W HEARANE L, REAGSERE VY KFEER.9 #—%
ME, ZEANEHNROEREZLHAE=FERA—X—BH 2
R ERT. AN=TEEAITLERTHRELS S, YA A
MY X EBAERTHELERTL BN LAD XL
H B TRBNTEA N kB TT AR AE A vh 2 A - R 5 o
BRMAHEX AR,

APERITLE R ATEA BB RAY E RS, K E
RETITAGR BRI T RARAE MER BHFHE,H4H
ABME AR B A KRR AK, BREER N RE BEEINE
W@ XM B UEEFAAREECRBANRLENG S, B
B, ZAX THRREESRZTHOHICRE, U ER AR B RTATNRE
A T 52 Y @

B, KT LUEAZRMERALEZHMEAR, BEFZLE, BN
REWREK BRI ER < 4 3R, OB ML B i 4 R 258 R K7 el e 32
FANRMRE. EAEE AARERSGEANBEERERE, HFA

® See Eric Posner, There Are No Penalty Default Rules in Contract Law, 33 FLA. ST. U.
L. REV. 563, 565 (2006) ( arguing that penalty default rules are theoretical concepts that either
“simply do not exist or are not a distinctive doctrinal category”) .

® L, REEAFREREEFAER-MRERE REREFXTELLAE;
BEDRRELREEAFALRKARARG A FRAAHER, TLIEAUTEFRAE,

@ See Omri Ben — Shahar & John A. E. Pottow, On the Stickiness of Default Rules, 33
FLA. ST. U. L.REV. 651, 651 - 653 (2006).

@ See, e.g., Metro. Life Ins. Co. v. RJR Nabisco, Inc. , 716 F. Supp. 1504, 1509
(S.D.N.Y. 1989) (“[ Public bond] indentures are often not the product of face — to - face
negotiations between the ultimate [ bond ] holders and the issuing company ... [ Rather ]
underwriters ordinarily negotiate the terms of [ public bond ] indentures with the issuers.”);
Martin Riger, The Trust Indenture as Bargained Contract: The Persistence of Myth, 16 J. CORP.
L. 211, 215 (1991) ( “Bondholders do not participate in fixing the terms of the usual indenture
for publicly held bonds. This task is reserved by the issuer for itself with assistance from the lead
underwriter of the issue. ).

@ See, e. g., Deutsche Bank Interpleader Complaint, supra note 30, at 12 - 16
(litigating a completely unanticipated dispute regarding the order in which the collateral trustee
should make payment to conflicting investors after default) ; see also Frank H. Easterbrook, Two
Agency ~ Cost Explanations of Dividends, 74 AM. ECON. REV. 650, 655 (1984) [ “Z (& M)
ARE,RKHHALERBTCI AT REN, AU BEHRY A LERBEN "]
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LRABARXRELTRSER WA FAN P

BERZMTLE RN T ARTTER BN RE, b FEHEF
—RIBUHESRTERRXEZEAN(ERZUHEZRTRZEAE
BEREHMUIM) BERBRMER -EXTRZEARELRN—BHA
WERRMEBREN S

it , TEAEBRANRITLA F 7 2 8k 2 Rk 7 By e 245
AWREE, TXHrEEX RN R ERRN . RITAITIBE
PREBURI R S FEIRSHT , ORITE LR E , REZFEANERAELHE
AEBRFETHREXRRB N AR TS X HNEF, ERRE DXL
PRIAL S KBS THIFETHRZS B2, AERAHELS
ME—HZE XX FEETTERFEALREZRFSFHBAREZ
BB FRREAE, &%, RIOIMTRABRFEESHEH LRNE, R)E
SHELHBHFEELSHWEL.® HE, XEBITEBRZHEAMES
BEFHETR, O m, ERHBZRIAG - KRR ELEMINRZE
AFEFHETRAXEE.,

® #-—FPREAEFNEARBS X CLANHS TR, XTI HENT EAN
HLREAEYRBE AR AA B KFIE XY N -—BoRRREEZEI>RELAR
W Pr k% Ky, See Steven L. Schwarcz, Systemic Risk, 97 GEO. L.J. 193, 194 - 196
(2008).

@ Cf Roberta Romano, The Shareholder Suit: Litigation Without Foundation?, 7 J. L.
ECON. & ORG. 55, 85 (1991) (“All firms benefit from a judicial decision clarifying the scope
of permissible conduct. The benefit of clarification is. . . identification of a rule around which the
parties. . . can transact. ” ).

See infra Part 1.

See infra PartJll. A.

See infra Part M. B - C.
See infra Part V.
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(—) mERRHER

— N EHEREREZFAFENRAFHEARTEREAZIE
REFRTHHERRDHARRITAFAR? XA 1 ) [E % 5
BEER RGRHH (AR RES S WAL 7R L # R BK?
REPELENAFRLXATREARR? RERKBTZEANTIAE
ZR7 plm, MERH MBS EHRAZEAN, REED—HEH
SRR H Ak B B 7 ST AFUE SR B R 55 T

EH—-RHZHSH, ARL RN ETREZEALAEIESFSLER
RRBMROZHETE D BB FERDIT T, N b A G
B EA A REAGET Dl XL AT A B RER,QREM
FABATREARRE. MERNATEXTAOREN, XTAEES
MEMBEEMBENRAGH X, RSB REER LXK
&R .®

BERBZEANMMRLSH BB TERETHREE WA

@ ZEXEXEHNESHARLEZEAAARXSNERA ZHEHARRENLE R
# 5 %M, See supra notes 6 —21 and accompanying text.

6 See, e. g. , RESTATEMENT (THIRD) OF AGENCY § 8.08 (2006) (& Z A XX
PHAATHEE LIS RELAZHAE REARBELER W TEREANTRER
AR TN S RENFDHRBHETLE).

® Cf Bank of N. Y. v. Mont. Bd. of Invs., [2008] EWHC (Ch) 1594, [59]
(Eng. ), 2008 WL 2697055 (4 ® B , mREFYRAAFHASIANAB A RN L AR
REFRHE B LTEAFTRREERAGREA TARERFHERNEHRE").

@ Cf Frankel, supra note 10, at 807 - 808 (observing that it is the potential for abuse
of power inherent in fiduciary relationships, rather than the specific form of the fiduciary
relationship, that is relevant when addressing fiduciary self - interest).
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REEXSRAETHREKIEH.® flin, &£F 86 N ke & i
BUSHEA BB 8] ( Beck v. Manufacturers Hanover Trust Co) 89, Z {5 A
R—IRAZBA, ZREBREBELAARITNMESE S ELHEAR
ZEARIEN  ORERX R EAMRMEBRHZFEAZEAHX T,
Lhr b BRI :

M- RAZBFANRELEEREB LT EZEAEN S
EZEANXFUREANENET EXFABAHZE  ZEARERR
FREENERMT, RAZBANLFEZHREMN T T EEZE
AWXE, TIELER P REEEECMBHRER LRAINRE O

EENBEHRASAE, REFAE AR FRE DI 28 LB X
HewrfgmE - SmE” @

FRXEFEREAAEAERERRTE MR RRTEXHLF RS
HWRBEENH T ON—-REXL LA FHEEEE.©O BRBHFE
oAb 2B B 3 2 18] (9 48 ST A% w28 3% B6L 7 o B S e o 2R, {HL R X 8 3F
AEMBE LR EZFEARENER. FAELRAHRBETRENA T,
NEEESNERZBRBEEEINERLT , FAENRPHZEANH

@ E.g., Beck v. Mfrs. Hanover Trust Co. , 632 N. Y. S.2d 520 (App. Div. 1995). ik
BXEAY AEHEHERUATR - BEEH A PHKA, ¢f ALAN SCHWARTZ &
ROBERT E. SCOTT, COMMERCIAL TRANSACTIONS: PRINCIPLES AND POLICIES 18 (2d
ed. 1991) ( contending that “* oughts' cannot be derived from ‘ what is’” ( citing G. E.
MOORE, PRINCIPIA ETHICA 10 — 14 (1971))). The point, however, is that normative
principles and positive law coincide in answering the question.

& Beck, 632 N.Y.S.2d at 522,

@ Id a526 (A THE: ZEAAAERZHEANTEL").

& Id. at 527 (emphasis added) ; see also LNC Invs. , Inc. v. First Fid. Bank, 935 F.
Supp. 1333, 1347 (S.D.N. Y. 1996) (quoting Beck, 632 N. Y. S.2d at 527).

@ Beck, 632 N.Y.S.2d at 527; ¢f. Steven L. Schwarcz, Commercial Trusts as Business
Organizations : Unraveling the Mystery , 58 BUS. LAW. 559, 569 n.70 (2003) ,#k# % X #
Bl TP CGHESETHEANGR, RE4THF(RFWHEBLIRA,

& See Geoff Fuller & Elizabeth Collett, Structured Investmens Vehicles—The Dullest
Business on the Planet? 3 CAPITAL MKTS. L.J. 376, 379 (2008) (X # W E L BT
EHMELLR-FABNEMUERETR).

@ AMXEBELEZROE, FEAHMANTHBREFLXZEHRETRAN,
See supra text accompanying notes 32 - 50.
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HEALBE, R X BB ERTERIHHE.

EHARRARANZHRB AL R ERST. B, —EH
RAFARRBE A A R R I b B — = H AT IR T AE A 2%
PRZE , BRSR BURE BR AN O SO0R B3 X 1 R RE O [ S H IR 55 P 19 B
HBRENHEHMAREARAELHRH . B2, HEXHHREKE
WMo SR, MRXEEHIN RN ITILH LR BZEN, &N P
FLURH

(Z)RBEHTHEEANMRY S

TEBR T B R E SR AW OIS AR AMURITH Rl 3 b3
BB P X —BE R A, O R IT IR — R BT H KA R M7
AR SR FEAR S h R L 55 Z [B] F RV EE R R A —RRA M AR
BEE, F—LRREBEE ARSAFTHXANBIFRTFULH S
WA ELE=FMAGFEH X (1) ZEAM HRERFARA GBS
B, Q)RBFANZRMETREZBREE, 3)ZFEANKELRY
REBFERME. ETAMITREY, WERZE AN SRR
U5 ER.

WREA B FHFARERN RN ENMRNAPHLANLE, ERR
FRAREA IR A9 LE UK B L 488 W B B9 3T AT B 32 45 R B B A AR
Ao® B MMERBRAEAE, KEBA S A, FE P
RAERK ., W28 Y, ZEANE RN XS, BT M %

6D See infra note 147 and accompanying text.

@ See supra notes 16 - 18 and accompanying text ( explaining that a mortgage servicer
usually faces a relatively simple choice: to foreclose on a defaulted mortgage loan or to work out
the loan’ s indebtedness—though the latter option has its own complications).

® Cf Beck,632N.Y.5.2d at526, 530 (X RBA RAFRBNAEERAE,
HRPAENER THEARGAERRNLSE); Bank of N. Y. v. Mont. Bd. of Invs., [2008]
EWHC (Ch) 1594, [58] - [59] (Eng. ), 2008 WL 2697055 (#. 2 #E AF RN ER £ &
"EHAHAREA).

6 See supra notes 60 ~ 61 and accompanying text.

@ See, e. g., CHRISTOPHER L. CULP, STRUCTURED FINANCE AND INSUR
ANCE; THE ART OF MANAGING CAPITAL AND RISK 287 ~290 (2006) ( explaining that the
proper way to understand subordination is to view the holders of subordinated securities as selling
repayment insurance to all holders of securities that are contractually “senior” ).
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8.9 NIRMAER K, T~ BT 26 AL T 2% R MITA
ZI8), RBCF85 X 5 REME R KN =R P 2R (KRR
FARERET) B (L) W E R RER P Q) METREZER
H;G)MBTREARE.

AR Z B LA 25 #h AR K S B B, N ARA i 0 75 45—
BRENAL, HBEARVBN METE-RERHERSHITE
BRENFREAHDAE, HilL, £ TRHARKEL T, HEXEGETHN
ERAZEANEMT AEX R hRKZ R AKX F(Fm,
BWAZBAMBRWM > ZHAZEBHENLE) 8 ZEALHANIE
MERA RN @

@ See supra note 5.

@ See Schwarcz & Sergi, supra note 8, at 1057 ~ 1060 (BT A HHA“RALFHAT
T HE TR EHAREFAARBKMALE RS X4"); see also ROBERT I. LANDAU
& JOHN E. KRUEGER, CORPORATE TRUST ADMINISTRATION AND MANAGEMENT 171
(5hed. 1998) (“HEMKPELARLEN, EEALLSWAELBAAR B AN MR
RIAZLHHREELRTRER ALK LE,"); JAMES E. SPIOTTO, DEFAULTED
SECURITIES; THE PRUDENT INDENTURE TRUSTEE' $ GUIDE XVIII -1 (1990) (“[I]tis
the role of the indenture trustee to help maximize the return to the holders, once a default or
troubled situation has occurred. ” ).

@ See RESTATEMENT ( THIRD) OF TRUSTS: PRUDENT INVESTOR RULE § 183 &
cmt. a (1990) (MB# N EREHEAT IREXRZEAECRM T LAAZRER
HEREHERFHN").

@ RESTATEMENT (THIRD) OF TRUSTS § 79 (2007) (“2 AR XHhEAMHEH
BHAAEHTECEY = "Y;id. § 79 emt. b (“[I]t is the trustee’ s duty,
reasonably and without personal bias, to seek to ascertain and to give effect to the rights and
priorities of the various beneficiaries or purposes as expressed or implied by the terms of the
trust. 7 ) ; see also UNIF. PRINCIPAL & INCOME ACT § 103(b) ( amended 2008), 7A U. L.
A. pt. T, at 429 (1997) (“[ A fiduciary] shall administer a trust or estate impartially, based
on what is fair and reasonable to all of the beneficiaries, except to the extent that the terms of the
trust ... clearly manifest an intention that the fiduciary shall or may favor one or more of the
beneficiaries. ” ). Any action taken in accord with the Uniform Principal and Income Act ( UPIA)
“is presumed to be fair and reasonable to all beneficiaries. "Id. All provisions of the UPIA are
default rules which may be altered by the terms of the trust. /d. § 103(a).
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EHEH,
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EIEE {6 FUE A A 15 46 0 P AR A B0 AT o R A T R R,
HHGEERBESEA—FWAM BSOS, B, EAER
BB T R 35 BB AT O

ERBAHE, AEREERLER T RRRETEMLRIES,

Bk, ENERYERT, AL S RESHAN M TRBT
AX—fif, SREARBRSEDNORE, B, BEATERE LR
FERANEE.Q BY, AHERT, 25 ANTE LR KRS TH
PR T A ULREE . 215 A H LB ERIT T HE, B
TE B RAL IR B 12 38 1 IR, B2 15 A BB I 1R 5 T A T I 35 4
k.8 AEREMELFRAESEN, CHER KK LTS
hRMBEAERERE N RLEERY,

W, R BERA T A28 vh e ch (9 245 AR FAR SRR 8
PEEFISHN . 0 A I B BT R BT AR I MR Se B B R —
B RARME M, (BRI HLN A7 7 B ] B R 4 IR ik % ok 16 S 7

@ Comment of Deborah A. DeMott, David F. Cavers Professor of Law, Duke Law School ;
former Reporter, Restatement ( Third) of Agency, at Duke Law School Faculty Workshop on this
Article (July 22, 2009) (on file with author); see JESSE DUKEMINIER ET AL., WILLS,
TRUSTS, AND ESTATES 726 (8thed. 2009) (“#BAXHEREHALEHEEXHRUL
FRATRTHRET).

@ Schwarcz, supra note 59, at S78. ME G KB AAR AT HEARFE N M, £
W XEFNEREABRENAEXFRRBEA - RABERLEn S L LFER XS
Cf. id. at579 (“K ... a significant market in residual trust claims were to develop, it is not
inconceivable that the law. would evolve to impose on trustees a [ more sophisticated ] duty to such
residual claimants ...").

@ Comment of Deborah A. DeMott, supra note 71.

@ See infra note 87 and accompanying text.

@ But ¢f. Richard M. Horwood & Lauren J. Wolven, Managing Litigation Risks of
Fiduciaries, Tax Mgm’ t Est. , Gifts, & Tr. Portfolios (BNA) No. 857, at A -3 (Apr. 2,
2007) (AEHMAREHRZEARRHYFRBRAS).
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RZBERE, EREHERFT OH T2, RIEANREA Lo
TS BEBER&K

BE , XR-TRETRKEAZBANEE. E—F, 58 RAELL
BRI AR, XM RA RS ABERTR, AT, X430 i
BAE-TRERR: AAEYRERREEHELHMAZINELS
BREE, KNMEELBRAREE T FmiL. MRAREEREL
AEMRHRAMB 2SI O ZEAELRELRE TR RRZ R
ARIBHE. BJE, ZE AR T T H R BT 0 L5, R E A
MR, ST FEREZISUNHRERRER . RAKSK
BREABEFARERCRBTENH L

BN, FEF AR I Y R R R R E T H Lk L WX AT
KEFRE, IHEREREESAHRRILLERO R R BIEK
A BISEA &4 R R Y B0 B, 3205 A BL 3% SR B LR BN S48 A
R B O BHN, RERBFEBRA P IMNFBN, BRHALE

@® Cf supra notes 38 — 41 and accompanying text ( explaining the difficulty of resolving
conflicting fiduciary obligations through contract).

@ See infra notes 101 — 129 and accompanying text ( examining contractarian and
noncontractarian axioms underlying fiduciary analysis).

@ U.C.C. § § 9-608(a)(4),9-615(d) (2009).

@ Butdf infrancte82 (MBRXNALATHEXENWRERRME).

® ETUHEARER EXAH - A RBHZRZF HKFHRIERAERELNF
BEHRL AEBRATEHARKUA BRI NEAAR, TRERBREHFNRAER L
H#ff A}, See STEVEN L. SCHWARCZ, STRUCTURED FINANCE: A GUIDE TO THE
PRINCIPLES OF ASSET SECURITIZATION § 2:4 (Adam D. Ford ed. , 3d ed. 2009). This
is done by paying senior investors, after default, from the extra collateral originally expected to
pay the subordinated investors. Id.

@ HERERAMFANBEERTRLRGANFDONE EEXRUERRT R
RGP UERHARS , EHEHE L KT RANERAZLRRREREREN
Flif, —PREARYLECEXNAR, B EE M RETRAFE, SHEF 04U
—BATRIBLTHIRLEREREARKIF R, Se, e g, Foote et al. , supra note
19, at 25 (observing that even when borrowers are offered an initial “forbearance,” creditors can
protect themselves by reserving the right to foreclose if cellateral value is declining and the
borrower still appears unlikely to cure).
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R S B At T 6 33 @

EREHRHECLZARFIERT, MERRF R AN
HESHRPHBREFTEN S, IMLWORBANEERELEE,
XERT A —TBERPF L RGEY, BARAEELRAK
MBENAZRRNFE. —BAFREEERN (HETLIN R LR
BE WMENFRAN)  EELEREESRPLEBRAAE (KRS
B MARBRAME @ SHBNEARHRE, IHNRELRK
HFALAARKEKME©

XMEAE EEZBER TAXTRNRL AR AREEFIEE
MHEAEFRE. SEEERAR,ERE, (M HEFTBHRET,
RFERRZH® MARERBRE, ARNERQNREA AWK

@ ZLETHRFLEZENWELRANY BYTRRESHHRET AR KT
FEARN IHNRETERELASRABAENAR, WAZ LU KA TERA2A
UBEECEERAXSFANF A, EARK, ER 0T, R EXRERLARMTd
HETAEAB L NEXTRERITEA XS KA, See, e.g., U.C.C. § 9-623
(2009) (prescribing a right to redeem collateral covered by the Uniform Commercial Code) ; 1
MICHAEL T. MADISON ET AL. , THE LAW OF REAL ESTATE FINANCING § 5:36 (2009)
( observing that a mortgagor who defaults has a right at equity to redeem the mortgaged property if
he is able to repay the principal and accrued interest prior to a foreclosure sale).

@ See, e.g., N. Am. Catholic Educ. Programming Found. , Inc. v. Gheewalla, 930 A.
2d 92, 101 -102 (Del. 2007).

@ See Robert Dean Ellis, Securitization Vehicles, Fiduciary Duties, and Bondholders’
Rights, 24 J. CORP. L. 295, 315 -316 (1999) (discussing the efficiency rationale for shifting
directors’ duty from shareholders to bondholders in the vicinity of insolvency and commenting on
the Credit Lyonnais decision in these terms).

@ Wi WRXKRENELAFFREFUETFPATFHIRBARIER, AR
AT - EFFHERER S HEINL DR ELATTHLLFULRFRAL L F,
HODHTREXFB|E, FHAI0% A THERFRER %L, PREFAELTHFAE
REUETFABAEX 10 RN, USEANLAERERTHERTLNERXH
R W . Schwarcz, supra note 59, at 577. EREFFLURBLZEARCERFETAR
2R FEER ORVEAFFIRETOLREBRN NEEAULAESHRIRE
EAEREHEHNE R AR . at577n. 122, YR ABESKAFTNZIEARVELR
MERTUHTER — € AW KB, See DUKEMINIER ET AL. , supra note 71, at 726
(“ZEALAERELAEHREXHRURAMT RAFTRTHRE").
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ARBZF UL KO Xk BRAREETEARE
J5 , RLH M P SR AT AR B AU = R M7= .0 FHE B sl (R T
EHRE, XEAAENRERBER LR HELUNAD HER, RE
FHRHERBHRE MRAABRBIVESZRAFBHREELEERE
RTAKRLE, BAAEHRPHZEAERERBERA XM ZA, A
REMEMETELBIGERUT=HRYT @

LEMSFIRE TRERFBHHEL, PHRETETA MR L
FEAREHFBLETFREZH O £ LHELT, RERERABEE
HMAEMRBHKARERTLBIAINTRARE, EXERHD, RE
BRZEAN AP H 35 PR AR FRMBEE . EARXLKTFH
AMEREBHFE

FZR—-TRE—MHFL, KA EEARIERERBTE
BAIEE, Be bR, ZEAMRER KR T EBEREKT >
BRSO NAREHEEEL ERBANBREANEESSRE
B R RS Y A, 30E IR KR Y 48 59 3R 74 A K 88 SO AT B

@ See In re United Artists Theatre Co. v. Walton, 315 F.3d 217, 233 (3d Cir. 2003)
( explaining that the business judgment rule acknowledges that board’s function includes
“decisionmaking. . . [ involving] the weighing of the potential of risk against the potential of
reward” ) ; 18B AM. JUR. 2D Corporations § 1470 (2009) (same).

@ See supra note 68 and accompanying text; cf. Robert H. Sitkoff, An Agency Costs
Theory of Trust Law, 89 CORNELL L. REV. 621, 650 -652 (2004) (&£ R EMA T %
BEE) .

@ Schwarcz, supra note 59, at 578; see also Schwarcz & Sergi, supra note 8, at 1058 —
1059 (MBAMH LKA HBRREX LS E5FBARTHEEAAREX SR LLE
4HEH).

@ L E- N EBRREALEP GRUFRBARIAXAXKUR, STHHR
WaY, #RXLEPRRBAXZZFALEXAERRS ) BEHRBALRPAX Y
AR XWFH, SRMAEUN PEAEHMATREIEARAEG X L4500 £xAT
EF RTHERY A RXSTHEEARRAE T A LA XGLER BXNREALES
HXWER, TEHLHRT,ER DT, RAERR AL AADBLERRTONN, AR
EEETRANALERD LI AHERA XA RITFNL,

@® See supra note 80 and accompanying text.

@ See supra note 68 and accompanying text.
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BB E RN L FBE, D XA H R T 215 AR ZMR L L BR
SRBMEERFIS . BhREERENMEELE EMTREMEEH
% HEBEARKTEIHBRRERENME. B, NERFTH
PHERFA D — EHAKEEL2IMER BREEHROLROL B LR
B— WA — E R AR BRI EE, B ALY AR X R
FHHHGS, RN ERBRREEAY NN EMEESEH, B
M, M T BV AR R B R B R WA RE, A5 AR %8
A RETE—LBRRET T AL RARIENF AR LS
RPBWTREAEE, L FRRBGHAERNEHRE T PHT
B2 BETRELRNEEL, YBEABRZRERREENE
AR T R R B R 28, X — T EOR B e vh SR (0 L

(Z)ERRESARHN, SHEANHRY S

EEERT, AEREANSASYE, ESAREBN— L1
Y ENRRERERENBEARBBRELRS . OIW, BEDIE
B 2 B AR 26 B B VE H A BN SR 4R 4 B AL S B XY 45 A AT 9
5 @ 7EIFLAL3T 5 BT IE B YE 7 o AR 45 U R, T B 2 AR AR B 4
BREEBAREERIMEE TN B EARTHER® X454
SRR 5 AR H RIS A 2,

FREB MR L4 T2 SR AUy B — 35 8 %

D FHEABELIRETRNGERSKREEEH XL RZ, Bankof N. Y. v. Mont.
Bd. of Invs. , [2008] EWHC (Ch) 1594, [20] - [21] (Eng. ), 2008 WL 2697055.

@ FU ABERAELTREZEBRARAR D HRFEAHNFERARKUANT
Ex EthatiHk,

@ See Laurie S. Goodman et al. , Event of Default Provisions and the Valuation of ABS
CDO Tranches, 17 J. FIXED INCOME, Winter 2007, at 85, 85 -86 (# k%% CDO % 5 4
HEB NP  DREFHINEAR LR R A AT LOANERE LB RN G
ERERH, BRBRFHAA LY - AR E AR BFREAXRTREIRHHKFRAR
B B4 B A). ‘

@ See Gary Bamett, Understanding CDOs in the Current Market Environment, in NEW
DEVELOPMENTS IN SECURITIZATION 2008, supra note 35, at 739, 748.
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ERTRENIEL .9 M hES MRS HRTE NI, EX
SR P, — M IRBE R RE S RB — R ERINER K 280
R ARERAPAMISKA, ZEEREGH T SERRITERH
BRWRRHAMZHATHE , EERFELHMB HEFTLHMRER®
TR RER T E PRI LM, X TEZHSWREANE
AFERFERN O FXTEMMTHLSRARFHESOEL—#,
BERRAT MRS REMLMREERE. AT, EIMRITA
FERTLIE R, ARBERIE BIEZEASRIERE LE"ZEAS
MBERE BT, 55 X A~ B 3 ¢ — A B R 2538 Rl ——FE X B B 4
SRS, AR RE N LKA KR E—RE AEERERHR
HRRPROVIEETE, X —ERBERRAFE? AF, ERLES
B, RENMUMER A HESHERE T .9 BRimk, 28
W, REARBEABRITRPAMBTEER LS.
EARZGFEARBTENFE (FEmRE) JEE KN ETH

@® Cf Schwarcz & Sergi, supra note 8, at 1071 ( observing that the power of majority
bondholders to direct the trustee “ raises serious, unresolved issues” such as “ whether the
majority bondholders should have legal duties to other bondholders and, if so, what should be the
standard for those duties” in situations where “[s]ome or all of the majority bondholders . ..
have conflicts of interest with other bondholders” ).

@ See, e g., Kaplan & Hebbeln, supra note 5, at 21 —28 ( discussing recent challenges
to discriminatory consent solicitations and exchange offers) ; see also Jeffrey J. Powell, Doing the
Right Thing in Corporate Trust, ABA TR. & INVESTMENTS, July - Aug. 2008, at 38, 38
(“AFEHEAXBERSBEARB IR L BS50% ML LA HAREANET.").

@ Cf infranote 105 (LR NEE B4 FREABEERATR-REYFLEREH
ARREEMF).

@ EBRRHTHRN—H), SE-ELLHNNASHZRARERARE T HEN
RAEEHE WA ER, 4 REEL2 L 4, see supra note 97 and accompanying text, that distinction
should not fundamentally change how the duties of a fiduciary with conflicting obligations should be
analyzed. A fiduciary should, nonetheless, try to be sensitive to the possibility that majority investors
directing the fiduciary are attempting 10 gain an advaniage over other investors in their class, perhaps
by inquiring whether the majority investors are conflicted with other investors of the class (as would
occur, for example, when the majority — investor directions are intended to benefit other investments
owned by the majority). See Interview with Harold L. Kaplan, supra note 4. :

® Cf supra notes 52 - 53 and accompanying text ( observing that so long as its duty is
divided, the fiduciary cannot act ministerially as a mere agent).
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s, BENMUN R BESHEREE LA, Re™ & T HiEw
PR FEMELTHHBEZEARIREANBEE. —FF
ARAGREL, WZFEANFEMLZLNEEHEROEAHEK, OF
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@ See, e.g. , Frank H. Easterbrook & Daniel R. Fischel, Contract and Fiduciary Duty,
36 J.L. & ECON. 425, 427 (1993) (“Fiduciary duties are not special duties; they have no
moral footing; they are the same sort of obligations, derived and enforced in the same way, as
other contractual undertakings. Actual contracts always prevail over implied ones. ) ; John H.
Langbein, The Contractarian Basis of the Law of Trusts, 105 YALE L. J. 625, 660 (1995)
( arguing that fiduciary duties governing gratuitous trusts should be seen as contractual default
rules ) ; Manana Pargendler, Modes of Gap Filling: Good Faith and Fiduciary Duties
Reconsidered, 82 TUL. L. REV. 1315, 1315 (2008 ) ( arguing that “fiduciary duties
areuntailored defaults that supply the term that most parties in a certain fiduciary category would
have wanted,” and that this is normatively desirable).

@ See Langbein, supra note 101, at 660.

@ See, e. g., Deborah A. DeMott, Beyond Metaphor: An Analysis of Fiduciary
Obligation, 1988 DUKE L. J. 879, 887 ( arguing that applying the conceptual framework of
contractual analysis to fiduciary relationships is misleading, in part because many fiduciary duties
are mandatory rules) ; Scott FitzGibbon, Fiduciary Relationships Are Not Contracts, 82 MARQ.
L. REV. 303, 305 (1999) (“[F]iduciary relationships . .. arise and function in ways alien to
contractualist thought, and ... have value and serve purposes unknown to the contractualists.
Notably, that they facilitate the doing of justice, that they promote virtue, and that they enhance
freedom in a distinctive way. ”) ; Arthur B. Laby, The Fiduciary Obligation as the Adoption of
Ends, 56 BUFF. L. REV. 99, 103 - 04 (2008) (arguing that the noncontractual approach
better describes fiduciary duties than the contractual approach); Melanie B. Leslie, Trusting
Trustees ; Fiduciary Duties and the Limits of Default Rules, 94 GEO. L. J. 67, 72 (2005)
(arguing that in the context of trust law the moral content of fiduciary duties should be preserved
and courts should enforce only relatively narrow disclaimers of fiduciary duties).

@® Cf Douglas G. Baird, Bankruptcy’ s Uncontested Axioms, 108 YALE L. J. 573,
579 -580 (1998) (describing differences between “proceduralist” and “traditionalist” views of
bankruptey, arguing that these reflect irreconcilable starting points, and that this disagreement
results in differing views concerning the goal of bankruptey proceedings, the effects of case law on
parties’ ex ante behavior, and the proper role of judges).
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@ Beck v. Mfrs. Hanover Trust Co., 632 N. Y. S. 2d 520, 530 (App. Div. 1995)
( conflating the duties of loyalty and impartiality ). Manufacturers Hanover Trust Co. was a
successor trustee for holders of defaulted bonds issued by a railway company. Mexico “for decades
had had designs upon obtaining the collateral. ” Id. at 529. Mexico, therefore, “systematically
purchased in excess of 95% of the bonds” and, as dominant bondholder, “had called for an
auction” of the collateral. Id. It was clear that Mexico, directly or indirectly, would purchase the
collateral at the auction, and that, given the absence of other bidders, the purchase price would
plainly be the “upset,” or minimum sale, price set by the trustee. Id. at 529 -530. Presumably
at the contractual direction of Mexico—It had this right under section 5 of the Indenture, which
provided that holders of seventy — five percent of the amount of the prior lien bonds outstanding
were entitled to direct and to control the method and place of conducting any and all proceedings
for any sale of the premises hereby conveyed.

@ Id a1 528.

@ LNC Inv., Inc. v. First Fidelity Bank, 935 F. Supp. 1333, 1348 (S. D.N. Y.
1996).

@ Compare Rawlings, supra note 14, at 15 (“A %5 , KB FTHANSERE#H TR
AARBHETANSEX ST P4, TRERKEATRARRALHEX."), ond id. at 16
(“ [ U]nder English law note trustees are trustees and as such the courts regard them as under
certain core obligations ... "), with Melanie Ryan & Andrew Yong, Springwell—Are the English
Courts the Venue of Last Resort for Complex Investor Claims?, 24 J. INT’ L BANKING L. &
REG. 54, 60 (2009) (“[P]arties to complex financial disputes seeking to enforce the strict
contractual terms of a transaction will endeavour to have their case heard before English courts
applying English law... whereas those seeking to look behind the contractual documents and
perhaps avoid the strict application of their terms are more likely to seek to have their case heard
before the New York courts applying New York law...”).
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B, [FHEERR T TXIHE MR B LIS, B3 MER N FEE (&
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@ Powell, supra note 97, at 38. This begs the question, of course, of what the minority
should be protected against.

@ RESTATEMENT (THIRD) OF TRUSTS § 75 (2007) ( emphasis added). S fl A
HEETHARRIBA FHEIRER R AN ZREARATHFR, 1. § 75 cmt. a.

@ Seeid § 75 cmt. f (stating that the power holder has a duty “not to exercise the
power in a manner inconsistent with the fiduciary duties owed to one or more of the
beneficiaries” ) ; accord Alexander Trukhtanov, The Irreducible Core of Trust Obligations, 123 L.
Q. REV. 342, 344 (2007) (“[T]he larger the scope of the protector’ s powers [ to direct the
trustee ] , the greater the case for treating him as a fiduciary or indeed a quasi — trustee. ” ).

@ 112 RESTATEMENT (THIRD) OF TRUSTS § 75 cmt. ¢ (2007).

@ 1131d. § 75 cmt. d.
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@ 114/d. § 75 cmt. c.; ¢f Fifth Ave. Bank of N. Y. v. Nunan, 59 F. Supp. 753,
757 (E.D. N. Y. 1945) (holding that New York trust law exempts a directed trustee of a
gratuitous trust from fiduciary responsibility only if the direction is “express and unambiguous; it
cannot be implied” ). Query whether a commercial trust, where parties are sophisticated business
entities, should be subject to a lower standard than “express and unambiguous. ” Id. But of.
GEORGE GLEASON BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 541 (1993)
( observing that even where terms of the instrument expressly and unambiguously seek to limit the
standard of care for which the trustee is responsible, “[t]he grant of broad discretionary powers to
the trustee does not relieve him from the duty to use ordinary skill and prudence in his
administration of the trust” and that“[ a]n exculpatory or immunity clause... should not, as
such, either reduce or expand the required standard of care” ).

@ RESTATEMENT (THIRD) OF TRUSTS § 75 cmt. d (2007) (emphasis added).
But ¢f. Citibank, NA v. MBIA Assurance SA, [2006] EWHC (Ch) 3215, [7] (Eng. ), 2006
WL 3835286 ( quoting clause 10. 4 of a deed of trust among the issuer of Notes, Citibank as
trustee, and MBIA as guarantor of the notes, that “[ w]hen giving any instructions, consents or
waivers under the Transaction Documents, MBIA. .. need have no regard to the interests of the
Noteholders, the Trustee or any other Issuer Secured Creditors™ ) ; id. [48] (enforcing MBIA’s
directions because “the Noteholders all take their commercial interests on terms that, and knowing
that, MBIA wields the power that it wields. Whether or not this is good business, it is certainly
not inimical to a trust structure. It is what the Noteholders have agreed should be the case. ”).

@ Part I, Chapter 1 ( Definitions and Distinctions ) of the Restatement states, for
example, that “[ t]he Restatement of Trusts does not deal with such devices as. . . trusts used for
purposes of security. ” RESTATEMENT ( THIRD) OF TRUSTS, ch. 1, introductory note.
Section 1, Comment b, of the Restatement reiterates that the “law relating to the use of trusts as
a security device. .. is not within the scope of this Restatement. ” Id. § 1, cmt. b. Although
“many” of the rules of the Restatement do apply, different rules are often applicable. Id. ch.1,
introductory note.
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@ Cf UNIF. TRUST CODE § 102 cmt. , 7C U. L. A. 411 (2000) (B ALK —fE¥K %
REERAARRIER CUREATHRLENNTFRAR, REER XG4
REHf R BE R REHT).

@ There may be a second, less clearly supported, implicit ratiofiale for this rule: that
gratuitous trust directions generally involve specific actions. See 76 AM. JUR. 2D Trusts § 136
(2005). To the extent this second rationale is the rationale for the rule, it is less likely to have
applicability in a commercialtrust context. This is because courts of equity usually are willing to
grant specific performance only where money damages is not a remedy, 71 AM. JUR. 2D Specific
Performance § 10 (2001); for commercial trusts, only money is at stake.

@ Cf. Citibank, NA v. MBIA Assurance SA, [2007] EWCA (Civ) 11, (2007) 1 All
E.R. (Comm.) 475 (Eng. ), 2007 WL 2852. A trustee, seeking guidance from an English
court, was instructed to follow directions given by the assignee of a contractually empowered
investor class, notwithstanding other investor objections, on the basis that commercial parties
should be able to rely on contractual provisions. /d. [7], [81]. 120. Comment of Kenneth
Kettering,

@ Comment of Kenneth Kettering, Assoc. Professor, New York Law School, following
Keynote Address at New York Law School Symposium: Fear, Fraud, and the Future of Financial
Regulation ( Apr. 24, 2009 ); see also Aline van Duyn & Michael Mackenzie, ° Tranche
Warfare’ Breaks Out Over CDOs, FIN. TIMES, Apr. 15, 2008, http://www. ft. com/cms/s/0/
9e8e66lc — 0a85 ~ 11dd - hSbl - 0000779fd2ac. html. The authors point out that the
“ downgrades of some of the bonds backing CDOs are triggering little — noticed ‘ event of default’
clauses, which often allow senior noteholders to take control of all the income.” Id. What
happens next is that “[ s] enior noteholders can then accelerate payments from the CDO, which
leaves other investors with the prospect of no interest payments for months or years, and also gives
them no say in whether or not the instrument should be liquidated. " Id.
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® ki, wREFYXSNEBRELIEUNETEZERARALERE RAAKRR
ETREATEARARFILLCDO X B, EF MM I P, See Goodman et al. , supra
note 94, at 85.

@ See id. ; see also Bamett, supra note 95, at 748 —749.

@ See, e. g., Steven L. Schwarcz, Rethinking Freedom of Contract: A Bankruptcy

Paradigm, 77 TEX. L. REV. 515, 534 - 552 (1999) (explaining why freedom of contract is
not, and should not be, absolute).
@ Cf Citibank, NA, [2007] EWCA (Civ) 11, [58], [82] (observing that a fiduciary

has an “irreducible” minimum obligation, but that such minimum was not violated) .
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@ Author (Aug. 5, 2009) (on file with author). The creation of senior and subordinated
tranches logically leads to voting provision[ s] in an indenture or pooling and servicing agreement
that allow the senior tranche, by contract or as a practical matter, to control or heavily influence
the actions taken by the servicer with the borrower. . . If a senior class is able by contact [ sic] or
as a practical matter to control the servicer’ s actions post ~ default, the senior class logically will
direct the servicer to foreclose and pay the senior tranche, with the remainder of the foreclosure
proceeds, if any exist at all, being available to pay the subordinated class that bargained for a
riskier position in the distribution scheme [ but a higher contractual rate of retum ].
inescapable conflict g the cl leads to an increase in foreclosure rates, negatively impacts
the borrower [s], and, in the case of residential mortgages, the community by driving down
property values. This leads one to consider whether multi ~ tranche issuances of securities backed
by a single pool of mortgages is bad for public policy, unless the right of the senior tranche is
checked in some Id. (emphasis added). At least partly in response to this unchecked

voting control, Congress recently enacted a law requiring servicers, when restructuring mortgages
for owner - occupied homes, to owe a duty to maximize value to investors as a whole, not to any
particular investor groups. See Helping Families Save Their Homes Act of 2009, Pub. L. No.
111 -122, § 201(b), 123 Stat. 1632, 1638 - 1639 (amending 15 U.S.C. § 1639a, Truth
in Lending Act § 129A). Under an earlier version of § 1639a, this duty was explicitly a default
rule. Housing and Economic Recovery Act of 2008, Pub. L. No. 110 -289, § 1403(a), 122
Stat. 2654, 2809 (amending Truth in Lending Act by inserting new section 129A, codified as 15
U.S.C. § 1639a). The current version likewise appears to be a default rule; even though it
lacks the explicit language of its predecessor, versions of the bill that would have made this a
mandatory rule were not passed. See 155 CONG. REC. H2999 ( daily ed. Mar. 5, 2009)
(reading proposed version of the Helping Families Save Their Homes Act to say, “[ n]
otwithstanding any other provision of law, and notwithstanding any investment contract between a
servicer and a securitization vehicle or investor...” ).

@ Steven L. Schwarcz, Rethinking the Disclosure Paradigm in o World of Complexity,
2004 U. ILL. L. REV. 1, 14 (observing that analysts who have jobs with limited time horizons
may have low accountability) .
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@ See, e. g , John C. Coffee, Jr. , Whai Caused Enron? A Capsule Social and Economic
History of the 1990s, 89 CORNELL L. REV. 260, 294 295 (2004) ( citing Amos Tversky &
Daniel Kahneman, Judgment Under Uncertainty . Heuristics and Biases, in JUDGMENT UNDER
UNCERTAINTY . HEURISTICS AND BIASES 3 (Daniel Kahneman et al. eds. , 1982)).

@ 128. Cf. Stephen M. Bainbridge, Mandatory Disclosure: A Behavioral Analysis, 68 U.
CIN. L. REV. 1023, 1038 (2000) ( discussing how herd behavior may have a reputational
payoff even if the chosen course of action fails, and arguing that where “the action was consistent
with approved conventional wisdom, the hit to the manager’ s reputation from an adverse outcome
is reduced” ) ; Schwarcz, supra note 126, at 14 ( discussing findings by Professors Paul M. Healy
and Krishna Palepu that investment-fund managers who, believing a stock is overvalued,
nonetheless follow the crowd will not be blamed if the stock ultimately crashes).

@ See Steven L. Schwarcz, Disclosure’ s Failure in the Subprime Mortgage Crisis, 2008
UTAH L. REV. 1109, 1114 - 1115 (“¥#E/"THTURAMBLEBMLF AL PR K
LETANBLEE).

® RESTATEMENT (SECOND) OF CONTRACTS § 205 (1981); ¢ DEL. CODE
ANN. tit. 6, § 15-103(f) (2005) (“A partnership agreement may provide for the limitation
or elimination of any and all liabilities for breach of contract and breach of duties (including
fiduciary duties) of a partner or other person to a partnership. .. provided, that a partnership
agreement may not limit or eliminate liability for any act or omission that constitutes a bad faith
violation of the implied contractual covenant of good faith and fair dealing. " ).

® See supra note 115 and accompanying text.
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@ See supra note 99 and accompanying text (in which a leading indenture trustees’ lawyer
suggests that indenture trustees should be sensitive to the possibility that investors directing them
are atiempting to gain advantages, not contemplated by the indenture, over other investors) ; cf-
Schwarcz & Sergi, supra note 8, at 1071 n. 258 (asserting that majority bondholders, to avoid or
at least mitigate the impact of conflicts, “should have a duty to act in good faith on behalf of all
bondholders” of their class, and that a “ majority bondholder who, for example, votes strategically
{ to direct the trustee ] to enhance the value of an unrelated investment, such as an equity interest
in the issuer, would be violating this duty™ ).

@ 11U.S.C. § 1126(e) (2006); see also id. § 1126(c) - (d) (excluding votes so
designated under § 1126(e)).

® In re Adelphia Commc’ ns Corp. , 359 B.R. 54, 60 (S.D.N. Y. 2006) ( emphasis
added) ; see also In re Kovalchick, 175 B. R. 863, 875 (E. D. Pa. 1994) (stating the same
description of bad faith). The most common type of bad faith case is the “ulterior motive” case.
In re Dune Deck Owners Corp. , 175 B. R. 839, 844 (S.D.N. Y. 1995). Common “badges” of
bad faith are said to include votes designed to assume control of the debtor, put the debtor out of
business or otherwise gain a competitive advantage, destroy the debtor out of pure malice, or
obtain benefits under a private agreement with a third party which depends on the debtor” s failure
to reorganize. Id. at 844 - 845. Stated differently, bad faith may be found where “ (i) the
claimholder attempts to extract or extort a personal advantage not available to other creditors in its
class, and (ii) the creditor has an ulterior motive. .. that does not relate to its claim. ” 1d. at
844 ( emphasis added) .

O AFEARA-ANERBAENALAABTEH, THER B ZHEHN, N
FREXRERUFEBLEHNRREDERAMNBAFARA B THAKR,

@ See supra note 119 and accompanying text.
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@ The good faith limitation on the contractarian approach, discussed above, represents a
minimum that should be applicable to fiduciary conflicts. The limitation arises in the context of
investors voting on a plan of reorganization, but such investors have no fiduciary or other
independent obligation to vote for the course of action they believe is fair to others. See In re
Adelphia Commc’ ns Corp. , 359 B.R. at 62. In contrast, fiduciaries with conflicting obligations
should attempt to fairly balance their obligations to multiple investor classes.
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@ In theory, algorithmic or otherwise easy-to-follow contractual rules to address fiduciary
conflicts should remove the “fiduciary,” insofar as it follows those rules, from fiduciary duties.
Cf. Citibank, NA v. MBIA Assurance SA, [2007] EWCA (Civ) 11, [82], (2007) 1 ALl E.
R. (Comm.) 475 (Eng. ), 2007 WL 2852 ( observing that “it would be a surprising
interpretation of the documentation, against which the court should lean, if the powers of the
trustee were so reduced that it ceases to be a trustee at all. .. ” ). A noncontractarian would likely
argue, though, that the fiduciary’ s inherent duties should at least sometimes override mechanical
application of those contractual rules. See, e. g. , Melanie B. Leslie, Trusting Trustees: Fiduciary
Duties and the Limits of Default Rules, 94 GEO. L. J. 67,99 - 107 (2005) (arguing that a duty
of care should apply to trustees of gratuitous trusts, and that this duty should be waivable only in
specific, narrow contexts).

@ Cooter & Freedman, supra note 2, at 1049. Parties nonetheless should strive to craft
easy —to — follow rules. Cf. Steven L. Schwarcz, The Future of Securitization, 41 CONN. L.
REV. 1313, 1322 (2009) (“Parties should write underlying deal documentation that sets clearer
and more flexible guidelines ...”).

® ANTEALLE, BHELLZNLFARRRL a4 BF D LR
BER RS A4 YT EM, Se, e g, Schwarcz, supra note 139, at 1322
( recommending that parties in securitization transactions “should try to minimize allocating cash
flows to investors in ways that create conflicts”); ¢ AMERICAN SECURITIZATION FORUM
. ET AL. , RESTORING CONFIDENCE IN THE SECURITIZATION MARKETS 13 - 14 (2008)
( mcomfnending harmonizing and improving securitization servicing standards) .

@ 141 SCHWARCZ, supra note 80, § 2:4.

@ Id
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@ Compare David Isenberg, Exercising the Intercreditor Buyout Clause: Lessons from the
Trenches, J. CORP. RENEWAL, Nov. 19, 2008, hitp://www. tumaround. org/publications/
articles. aspx? objectid = 10068 ( “If the senior lien facility and junior lien facility are designed to
accommodate multiple holders, as most are, a collateral agent or administrative agent will be
appointed by the original holders at each priority level to hold the liens as agent. ” ) , and Gary D.
Chamblee et al. , Draft Model Intercreditor Agreement, ABA Com. Fin. Committee ( Apr. 11,
2009 ), http;//www. abanet. org/buslaw/committees/CL190000pub/materials”2009/ spring/
mica_ draft _20090411. pdf ( providing for separate collateral agents for first and second lien
claimholders, and for a single “control” agent in model agreements designed to reflect standard
practices) , with Kirk Davenport et al. , Second Lien Fi gs—Answers to the Most Frequently
Asked Questions, MONDAQ BUS. BRIEFING, Apr. 30, 2004, http://www. mondaq . com/
unitedstates/article. asp? articleid = 25777 ( noting that most of the “larger second lien bond
deals” have employed a single independent collateral trustee for the benefit of the holders of first
and second lien debt).

Trust Indenture Act of 1939 § 310(b) (i), (b)(iii)(1), 15 U.S.C. § 77j5i(b) (i),
(b) (iii) (1) (2006). The U. S. Office of the Comptroller of the Cumrency has extended a
similar requirement to certain issuances of debt not governed by the Trust Indenture Act. 12 C. F.
R. § 9.18(8) (i) (2009) (“A bank administering a collective investment fund may not have
an interest in that fund other than in its fiduciary capacity. If, because of a creditor relationship or
otherwise, the bank acquires an interest in a participating account, the participating account must
be withdrawn on the next withdrawal date. 7).

Trust Indenture Act § 310(b) (i).

BREEANER, RIAANERERANEY TR Y HE L HE A, Interview with
Harold L. Kaplan, supra note 4.

Relatively few institutions are willing, in the author’ s experience, to become a successor
trustee in a default scenario. See E — mail from Zaina M. Zainal, Assistant to Harold L. Kaplan
and Mark F. Hebbeln, to author ( Aug. 24, 2009) (on file with author) (attaching Kaplan'’ s
comments on this Article, which state that trustees for conflicting tranches often find it “ not
possible or practical” to resign conflicting trusteeships) .

See supra notes 22 - 29 and accompanying text ( discussing this procedure in the English
High Court of Justice, Chancery Division). The parties chose this procedure in the Bank of New
York case “because the matter was urgent and could be settled more quickly under Part 8 of the
[ English] Civil Procedure Rules”. Rawlings, supra note 14, at 28. http://www. mondag. com/
unitedstates/ article. asp? articleid = 25777 ( noting that most of the “larger second lien bond
deals” have employed a single independent collateral trustee for the benefit of the holders of first
and second lien debt).
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@ Trust Indenture Act of 1939 § 310(b) (i), (b) (i) (1), 15 U.S.C. § 77jij(b)
(i), (b) (i) (1) (2006). The U.S. Office of the Comptroller of the Currency has extended a
similar requirement to certain issuances of debt not governed by the Trust Indenture Act. 12 C. F.
R. § 9.18(8) (i) (2009) (“A bank administering a collective investment fund may not have
an interest in that fund other than in its fiduciary capacity. If, because of a creditor relationship or
otherwise, the bank acquires an interest in a participating account, the participating account must
be withdrawn on the next withdrawal date. ” ).

@ Trust Indenture Act § 310(b) (i).

® REFEFHNER, RIANHEREZAANPE TR Y4 HEFE A, Interview
with Harold L. Kaplan, supra note 4.

@ Relatively few institutions are willing, in the author’ s experience, to become a
successor trustee in a default scenario. See E ~ mail from Zaina M. Zainal, Assistant to Harold L.
Kaplan and Mark F. Hebbeln, to author ( Aug. 24, 2009) (on file with author) ( attaching
Kaplan’s comments on this Article, which state that trustees for conflicting tranches often find it
“not possible or practical” to resign conflicting trusteeships) .
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@ See supra notes 22 - 29 and accompanying text ( discussing this procedure in the English
High Court of Justice, Chancery Division). The parties chose this procedure in the Bank of New
York case “because the matter was urgent and could be settled more quickly under Part 8 of the
[ English] Civil Procedure Rules. ” Rawlings, supra note 14, at 28.

@ The following discussion of judicial procedures relies heavily on Coughlin et al. , supra
note 35.

@ CHARLES ALAN WRIGHT & MARY KAY KANE, LAW OF FEDERAL COURTS §
74, at 534 (6th ed. 2002) ( “Interpleader is a form of joinder open to one who does not know to
which of several claimants he or she is liable, if liable at all. It permits the person to bring the
claimants into a single action, and to require them to litigate among themselves. .. ” ).

® [Id. (“There are two kinds of interpleader available in federal court. A statute, 27 U.
S.C. A. § 1335, authorizes interpleader and makes very liberal pmvision's for jurisdiction,
venue, and service of process. Nonstatutory interpleaded is available under Rule 22, but the
jurisdictional and procedural requirements there are the same as in an ordinary civil action. ™).

@& Much of the litigation conceming applications for court direction by fiduciaries with
conflicting obligations is governed by the laws of England or New York. See Ryan & Yong, supra
note 108, at 60.

@ SeeN.Y. C.P.L R. 1006 ( McKinney 2009) ; see also Coughlin et al. , supra note
35, at 778 — 779 (noting this distinction between federal and New York interpleader laws).
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® Coughlin et al. , supra note 35, at 782 —783 ( quoting Banos v. Winkelstein, 78 N. Y.
S.2d 832, 834 (App. Div. 1948)).

@ Seeid. at 783. Generally, interpleader requires only a good faith concern that the
claimant may be exposed to multiple liability claims, whereas declaratory judgment requires
reasonable apprehension of liability and may have a further ripeness requirement. Compare id. at
780 ( noting the requirement for a good faith showing of conflicting claims) , with id. at 783
(noting that courts will not grant declaratory judgment in cases of “remote or hypothetical
possibilities that may never come to fruition” ).

® FED. R. CIV. P. 57 (“$BTUAL -~ FHARNFTELERAERHE).

@ See Coughlin et al. , supra note 35, at 784 - 785.

® See,eg ,NY. C.P.L.R. 7701 (McKinney2009) (¥ B HREHEHRT — M
#F).

@ See Coughlin et al. , supra note 35, at 779. N. Y. C. P. L. R. 7701 provides, for
example, that a “special proceeding may be brought to determine a matter relating to any express
trust except a voting trust, a mortgage, [or] a trust for the benefit of creditors.” N. Y. C.P. L.
R. 7701.

@ See DEL. SUP. CT. CIV. R. 124 - 131. The Summary Proceedings for Commercial
Disputes provides for an expedited schedule of service, discovery, trial, and decision.

@ See infra notes 163 — 168 ( listing type of interpleader employed in each case). Federal
statutory interpleader is the most common of the interpleader options among these cases.
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LaSalle Bank v. Citigroup® 2008.7. 11 | 2008 48 F 26 H H B#RE

LaSalle Bank v. BNP Paribas® | 2008.7.3 gﬁﬂﬁ B 2010 £ 1 A

U.S. Bank v. MBIA® 2008.5.22 | MAEFEHR 20104212 A 2
H#kiF

LaSalle Bank v. UBS® 2008.4.17 | 2008 46 A 10 B & B #E

@ The cases that were quickly and voluntarily dismissed appear to have been settled. The
potential high cost of lengthy litigation encourages settlement by effectively acting as a type of
penalty default rule. Cf. RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 598 — 599
(7th ed. 2007) (observing that when parties to a dispute anticipate high litigation costs, they are
more likely to settle). But another interpleader case, Deutsche Bank Trust Co. v. Victoria
Finance Lid. , No. 600071 —08 (N. Y. Sup. Ct. Jan. 9, 2008) , appears to be heading towards
a lengthy litigation. See Deutsche Bank Interpleader Complaint, supra note 30.

@ Interpleader Complaint, LaSalle Bank Nat’ | Ass’ n v. Citigroup Global Mkis. Ltd. ,
No. 08 Civ. 6294 (S.D. N. Y. July 11, 2008), 2008 WL 4486807 (initiating proceedings
under federal statutory interpleader) ; Notice of Dismissal, LaSalle Bank Nat’l Ass’ n, No. 08
Civ. 6294 (S.D.N. Y. Aug. 26, 2008).

® Interpleader Complaint, LaSalle Bank Nat’l Ass’n v. BNP Paribas, London Branch,
No. 08 Civ. 6134 (S.D.N. Y. July 3, 2008), 2008 WL 4486738 (initiating proceedings under
federal statutory interpleader) ; Order Granting Motion for Summary Judgment, BNP Paribas,
No. 08 Civ. 6134 (S.D.N. Y. Jan. 26, 2010).

@ Interpleader Complaint, U.S. Bank Nat’l Ass’n v. MBIA Ins. Corp., No. 08 Civ.
4791 (S.D. N. Y. May 22, 2008), 2008 WL 2972551 ( initiating proceedings under federal
statutory interpleader) ; Order Granting Motion for Summary Judgment, U.S. Bank Nat’1 Ass’n,
No. 08 Civ. 4791 (S.D.N.Y. Dec. 2, 2009).

@ Complaint, LaSalle Bank Nat’] Ass’n v. UBS AG, No. 08 Civ. 3692 (S.D.N. Y.
Apr. 17, 2008), 2008 WL 2306127 ( initiating proceedings under federal rule interpleader) ;
Notice of Dismissal, UBS AG, No. 08 Civ. 3692 (S.D.N.Y. June 10, 2008).
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® Interpleader Complaint, Deutsche Bank Trust Co. Americas v. La - Crosse Fin.
Prods. , LLC, No. 08 Civ. 0955 (S.D.N. Y. Jan. 29, 2008) (initiating statutory interpleader
action) ; Memorandum of Law in Support of Motion to File Exhibits Under Seal, Deutsche Bank
Trust Co. Americas, No. 08 Civ. 0955 (S.D. N. Y. Jan. 31, 2008), 2008 WL 887107
(referring to proceedings under federal statutory interpleader }; Order Granting Motion for
Summary Judgment, Deutsche Bank Trust Co. Americas, No. 08 Civ. 0955 (S.D.N. Y. Oct.
27, 2009).

@ Interpleader Complaint, Wells Fargo Bank, N. A. v. Calyon, No. 07 — 650335 (N.
Y. Sup. Ct. Dec. 11, 2007) (initiating proceedings under New York state interpleader);
Notice of Discontinuance Without Prejudice, Calyon, No. 07 - 650335 (N. Y. Sup. Ct. Feb.
8, 2008 ) ; Interpleader Complaint, Wells Fargo Bank, N. A. v. Calyon, No. 08 Civ. 1297 (S.
D.N. Y. Feb. 8, 2008), 2008 WL 888995 ( refiling case in federal court under statutory
interpleader) ; Order Granting Motion for Summary Judgment, Calyon, No. 08 Civ. 1297 (S.D.
N.Y. Sept. 29, 2009). :

@ See generally PAULA LOUGHLIN & STEPHEN GERLIS, CIVIL PROCEDURE 1 - 8
(2d ed. 2004).

® Id

@ See U.K. R. CIV. P. 1; see also LOUGHLIN & GERLIS, supra note 169, at 10 -
11 ( emphasizing the great practical import of the CPR is judicial interpretation pursuant to the
Overriding Objective).
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@ See LOUGHLIN & GERLIS, supra note 169, at 217.

@ SeeU.K. R. CIV. P. 8.1(2). Part 8 differs from the general claims procedure in that
parties are given much shorter timeframes in which to acknowledge service and submit evidence.
Id. 8.3 (Acknowledgement of Service) ; id. 8.5 (Filing and Serving Written Evidence) ; see
also LOUGHLIN & GERLIS, supra note 169, at 217 —223.

@ SeeU.K. R. CIV. P. Practice Direction 8 ( Alternative Procedure for Claims),
§ 6.1.

@ See,e.g ,U. K. R. CIV. P. 8.3 (providing shortened period for acknowledgement of
service) ; id. 8.5 ( providing shortened period for filing and serving of written evidence) ; id.
8.9 (stating that standard procedures pertaining to statements of the case, defense and reply, and
allocation to a case management track do not apply to Part 8 proceedings) .

@ See Insolvency Act, 1986, c. 45, § 35 (Eng. ).

@ U.K. R. CIV. P. Sched. 1, RSC Order 17, Rule 1 - 17 (providing the procedure
used in the Supreme Court, including the Chancery Division, where several recent cases of
fiduciaries with conflicting obligations applying for court directions have been heard) ; ENG. R.
CIV. P. Sched. 2, CCR Order 33 Pt. II, Rule 6 — 11 ( providing a very similar procedure for
use in the County Courts).

@ U.K. R. CIV. P. Sched. 1, RSC Order 17, Rule 1(1).

@ Id. at Rule3(4)(a) - (b).

@ See id. at Rule 8(1).
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In re Sigma Finance Corp. ® 2008.11.3 2008. 11. 4 2008.11.7
In re Golden Key Lid. ® 2008.9.25  |2008. 12.11 -12 |2009.4.2

Bank of New York v. Montana
Board of Investments®

In re Whistlejacket Capital d® (2008.2.28  |2008.3.3 -4 2008.3.5
In re Cheyne Finance Plc® 2007.9.4 2007.9.11 2007.9. 12

2008.5.2 2008.7.3 -4 2008. 7. 10

@ See infra notes 182 — 187 (A X THENFHHERKESF).

@ In re Sigma Fin. Corp. (In Administration), [2008 ] EWHC (Ch) 2997 (Eng.)
(listing hearings on November 4, 2008) ; id. [1] (“This is an application pursuant to section
35 of the Insolvency Act by the Receivers...” ) ; In re Sigma Fin. Corp. (In Administration),
[2008] EWCA (Civ) 1303, [1] (Eng. } (“This judgment is given on three appeals from an
order of Sales J. made on November 7, 2008, in proceedings issued on November 3..." ).

@ In re Golden Key Ltd. (In Receivership), [2009] EWHC (Ch) 148 (Eng. ) (listing
hearings on December 11 and 12, 2008 ); id. [24] (* Receivers now ask for appropriate
directions from the court pursuant to section 35 of the Insolvency Act 1986. The proceedings were
begun by an originating application issued on 25 September 2008. " ).

@® Bank of N.Y. v. Mont. Bd. of Invs., [2008 ] EWHC (Ch) 1594 (Eng.) (listing
hearings on July 3 and 4, 2008) ; Rawlings, supra note 14, at 28 - 29 ( stating that Bank of N.
Y. was initiated under Part 8) ; id. at 29 n.78 (“Proceedings were filed on 2 May 2008. " ).

@ In re Whistlejacket Capital Ltd. ( In Receivership), [2008 ] EWHC (Ch) 463
(Eng. ) (listing hearings on March 3 and 4, 2008); id. [1] (“This is an Originating
Application. . . by the receivers of Whistlejacket Capital Limited... for directions as to the
management of the Company’s business. ” ) ; In re Whistlejacket Capital Ltd. (In Receivership),
[2008] EWCA (Civ) 575, [14] (Eng. ) (“The receivers’ application for directions was
issued on 28 February. ”).

® In re Cheyne Fin, Plc (In Receivership), [2007] EWHC (Ch) 2116, [3] (Eng.)
( “The urgency of the matter, it being recognised on all sides that the Receivers need directions
today after a hearing yesterday afternoon. .. ") ; see id. [1] (“This is an urgent application for
directions by Messrs. Nicholas Edwards, Neville Kahn and Nicholas Dargan, all of Deloitte &
Touche LLP, as Receivers of the business and assets of Cheyne Finance Ple, having been
appointed on 4th September of this year...”).
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® Citibank NA v. MBIA Assurance SA, [2006] EWHC (Ch) 3215 (Eng. ) (listing
hearings on a number of dates from November 21 through December 11, 2006); id. [20]
( “Citibank had become concerned as to whether it could safely accept the direction of MBIA. It
commenced the present proceedings on 20" November as trustee under the deed of charge and
trust deed seeking a direction as to whether it had to comply with MBIA’ s direction...”);
E - mail from Alex Southern, Clerk to Jasbir Dhillon, Brick Court Chambers, to Garth Spencer,
Research Assistant to Professor Steven L. Schwarcz ( Aug. 12, 2009) (on file with author)
( confirming that Citibank v. MBIA was initiated under Part 8).

@ Rawlings, supra note 14, at 32 ( observing that the speed of the English Part 8
procedure “did not [ in the Bank of New York case], perhaps, allow for a full discussion of
[ applicable] law, or investigation of the facts surrounding the disposal” of collateral).

@ See In re Sigma Fin. Corp. (In Administration) , [2008 ] EWCA ( Civ) 1303, [1]
(Eng. ), 2008 WL 5044404 (“[ W] e give judgment today, although, for my part at least, 1
would have preferred to have had more time in which to formulate and express my reasoning;
among other things this judgment might then have been shorter. ") ; In re Cheyne Fin. Plc,
[2007] EWHC (Ch) 2116, [3] ( “The usgency of the matter. . . means that this judgment has
had to be both extempore and in a relatively abbreviated form without the full explanation to the
uninitiated of the relevant and complex contractual and commercial background which I would
have preferred to provide. ”). But see id. [2] (“I am satisfied that the two altemative
constructions have, despite the shortness of time, been fully argued. ” ).
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@ See supra note 162.

® EXTURALGAANLFARARNEERADMAARKERAZEAXRT R
See Steven L. Schwarcz, The Universal Language of Cross — Border Finance, 8 DUKE J. COMP.
& INT’L L. 235, 244 (1998). Of course, a party who believes, ex ante, that delay would
better serve its interests in the event of a fiduciary conflict might prefer submitting only to
jurisdiction in a New York court, and vice versa.

@ See Rawlings, supra note 14, at 28.

@ See, e.g., Schwarcz & Sergi, supra note 8, at 1041 — 1042 ( describing attempts by
trustees to minimize their liability rather than to protect investors and observing that trustees
“sometimes devote as much of their energies to avoiding personal liability as to protecting
bondholders” ) ; E — mail from Philip J. Rawlings, Professor of the Law of Finance, University
College London, to author (Sept. 11, 2009) (on file with author) ( “There is certainly a view
[in the United Kingdom] that bond trustees—in spite of various powers in the bond deed—will
not act, except under instructions from the investors so as to obtain an indemnity from the
investors against potential liability for wrongful action, and, even if this causes delay and so loss,
they are protected because there is no obligation to act. 7).
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@ Interview with Doneene Damon, outgoing Chair of the ABA Bus. Law Section’ s Comm.
on Trust Indentures and Indenture Trs. , in Vancouver, B. C., Can. (Apr. 18, 2009); see
RESTATEMENT ( THIRD) OF TRUSTS § 77 cmt. b(2) (2007) (R ASAEFRAH
RARAU " REEWN X ).

® Interview with Doneene Damon, supra note 194.

@ See Harold L. Kaplan & Mark F. Hebbeln, Keeping a Level Playing Field: The
Evolution of Discriminatory C ¢t Solicitati and Exchange Offers, ABA TR. &
INVESTMENTS, Mar. - Apr. 2008, at 44, 50 - 52 ( observing that indenture trustees with
conilicting obligations are also requesting additional indemnifications and seeking declaratory
judgments) .

® See Schwarcz & Sergi, supra note 8, at 1073 (“[ A]pplying a business judgment rule
to indenture trustees will lower the cost of public debt while, at the same time, providing public

bondholders with greater, not less, protection. ” ).
@ Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
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® Cf Schwarcz & Sergi, supra note 8, at 1040 — 1041 ( explaining why indenture trustees
on public bonds, presently obligated to act under a “prudent man” standard, should be protected
by this type of rule). In this context, one might consider whether a fiduciary could gain protection
by choosing the law of a state with such a business - judgment — type rule to govemn its
performance. For example, if a particular state, e. g., New York, limited fiduciary liability,
would an agreement choosing New York law to govern the fiduciary ™ s performance protect a
fiduciary with conflicting obligations? Courts generally respect contractual choice of governing law
unless there is no reasonable basis for the choice or application of the chosen law would contravene
a fundamental policy of a state with a materially greater interest in the contract. See
RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 187 (1971); Lamry E. Ribstein,
From Efficiency to Politics in Contractual Choice of Law, 37 GA. L. REV. 363, 371 - 373
(2003) (analyzing judicial enforcement of contractual choice — of — law provisions). It is not
precisely clear which policies are fundamental, however. Laws pertaining to formalities or general
matters of contract law are unlikely to be fundamental, whereas a law designed to address an
imbalance of bar gaining power may be. See RESTATEMENT ( SECOND) OF CONFLICT OF
LAWS § 187 cmt. g (“[T]o be ‘ fundamental,’ a policy must in any event be a substantial
one.”). New York’s provisions for contractual choice of law are broadly similar to the
Restatement. See Woodling v. Garrett Corp. , 813 F. 2d 543, 551 (2d Cir. 1987). Indeed,
parties may choose New York law to govern their contract even if the contract bears no reasonable
relation to the state of New York, so long as the contract relates to a transaction valued over
$250,000. See N. Y. GEN. OBLIG. LAW § 5-1401 ( McKinney 2001).

@ See POSNER, supra note 162, at 402 - 404 ( discussing cost — benefit analysis ).
Cost — benefit analysis is sometimes criticized, however, because it is based on disputed premises
of autonomy and equality, it sacrifices minority interests for the benefit of majorities, it ignores
effects of wealth distribution, and it attempts to quantitatively measure intangible values. See
Joseph William Singer, Normative Methods for Lawyers, 56 UCLA L. REV. 899, 916 - 919
(2009).

@ See Andrew S. Gold, A Decision Theory Approach to the Business Judgment Rule:
Reflections on Disney, Good Faith, and Judicial Uncertainty, 66 MD. L. REV. 398, 444 - 445
(2007).

@ See id. at 439.
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@ Seeid atdd6 (HAMHRELBIAESHBHAIS).

@ See id.

@ See id. at 456 ( characterizing this as an informal version of the principle of insufficient
reason, in which decisions are made on the basis of only what is known, implicitly assuming that
“unknown costs and unknown benefits are equally likely and therefore cancel each other out” ).

@ Id. at473 (“The one sure effect of increased judicial involvement in business judgment
litigation is a substantial rise in litigation costs. ”); see also Paul N. Edwards, Compelled
Termination and Corporate Governance: The Big Picture, 10 J. CORP. L. 373, 388 (1985)
(“[ T]he strongest justification for the traditional business judgment rule [is] that of keeping the
judiciary out of the corporate boardroom due to courts’ institutional inadequacy and the highly
discretionary nature of most business decisions. .. ”).

@ See supra note 68. )

@ In a corporate context, for example, the business judgment rule does not apply to protect
unconsidered inactions or to protect self — interested transactions by directors. See Robert T.
Miller, Wrongful Omissions by Corporate Directors: Stone v. Ritter and Adapting the Process Model
of the Delaware Business Judgment Rule, 10 U. PA. J. BUS. & EMP. L. 911, 913, 919
(2008).
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@ Cf Gold,supra note 201, at 469 (“[ T]he decisionmaker should be able to discern
that the consideration given dispositive weight is, in some rough sense, of the same order of
importance as the discarded imponderables. ” ( quoting ADRIAN VERMEULE, JUDGING
UNDER UNCERTAINTY : AN INSTITUTIONAL THEORY OF LEGAL INTERPRETATION 175
(2006) ) ). As a former engineer, I recrafted that test to ignore uncertain costs only when there is
no reason to believe that such costs would be of the same order of magnitude as the certain
benefits.

@ Some may object that applying this decision — theory approach to costbenefit analysis
effectively ignores all the costs of a business judgment rule. Still, this approach, “although not
ideally rational from the point of view of an omniscient observer, will at least be as rational as can
be expected. ” Gold, supra note 201, at 456 — 457 ( quoting JON ELSTER, SOLOMONIC
JUDGMENTS; STUDIES IN THE LIMITATIONS OF RATIONALITY 135 (1989) ).

@ See Schwarcz & Sergi, supra note 8, at 1061 - 1063.

@ Cf. Interview with Doneene Damon, supra note 194 ( observing that issuers are not yet
willing to pay the higher fees that trustees are requesting, and that trustees are beginning to want
to be compensated at the top of the payment “waterfall” ).

@ See supra note 46 and accompanying text.
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@ See Corinne Ball et al. , The Board of Directors’ Fiduciary Dusies, in MERGERS &
ACQUISITIONS 2009 . TRENDS AND DEVELOPMENTS 131, 166 (PLl Corp. L. & Prac.
Course Handbook Series No. B —1713, 2009), WL 1713 PLI/CORP. 131 ( “Courts generally
acknowledge that they lack the information and skill necessary to evaluate business
judgments. ” ). Ex post evaluations of decision making also can suffer from hindsight bias. See
Gold, supra note 201, at 443.

@ See Bank of N. Y. v. Mont. Bd. of Invs., [2008] EWHC (Ch) 1594, [59]
(Eng. ), 2008 WL 2697055.

@ At least one commentator questions, however, whether limiting the liability of a
fiduciary with conflicting obligations by a business judgment rule would go far emough. See
E - mail from Eric J. Pan, Professor of Law and Director, The Samuel and Ronnie Heyman
Center on Corporate Governance, Benjamin N. Cardozo School of Law, to author ( May 22,
2009) (on file with author) (asking “how can one decide how a prudent man would balance the
competing interests of two conflicting investors?” and suggesting that “ the only solution is to give
complete discretion to the trustee” ). The prudent man standard is the standard of a fiduciary to
act, after default, as a prudent person, discussed supra note 7.

@ See Gold, supra note 201, at434 -442 (ALY AN FUREARZER THEREE
RTESAHABHXZEWNELHH).
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@ In these scenarios, the senior beneficiaries are reasonably assured to receive payment
whereas the subordinated beneficiaries are at risk. See supra notes 80 — 89 and accompanying
text. In certain less common scenarios, though, this Article argues that a fiduciary with
conflicting obligations should balance its obligations to conflicting beneficiaries on a more nuanced

case — by — case basis. See supra note 191 and accompanying text.
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