ONFRETET (T 8) (2022

F=+%,5 320 ~366 W

ep € SOy IPASSIRIE LR
R E WL s

[£]BER - FR E#%-B FA" £
ROk BT T R FT

#ZE. & N ¥ 72 (BlackRock ). % % 47 4t
(Vanguard) vA & i g ( State Stree) “ = E k7 &1 )
FeHER A 2R § T X 4 4 (Exchange Traded
Fund,ETF) & & % E 2 3] é@r‘f’ik%&%:&* B
NERAEFRES PR T RERG—Z, X—H L3 %

+ Marcel Kahan & Edward B. Rock, Index Funds and
Corporate Governance: Let Shareholders be Shareholders,
Boston University Law Review, Vol. 100, 2020, p. 1753.
AXRERHHELTFTE AN A X EE M
AMFE” (T E %5 1TCEX0T1) 8 I B bk R, AR Uiy
HSCB B R B AR B IR T AR,

we WA RFIERFRHR
AT AL - AW B - A RKATE - FH,
WE-RTR ARk RBEHE - BEEH. I - D
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T & o P & Ao DR L€ B ik A e 2 5
é\?&é’z}ﬂﬁlﬁ#%I%é}wx\éﬂéﬁkfﬁQ\T/é‘ii?rﬂ%
BARTERESWN FEBEAFEFENATHABEE
XIS,

wiex RROCEEFFAFERABEEFRAR  BHF, X
BaAkFERAREEFR AL AR £ 7R, £ RIE
K E R4 kB LR A
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AFBAT F HAR A 3845 RIHLE
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ABACAN T 2 B A R E A G 6 Ay, A MAEIRE G T R % E R
BB R 4 R AT 3] N AR B R ) R B S R R e B E
“ZERT AR R AL AR AT fede 2 — K 8] 3R BA A8 K 4e iR
FERBATEL NS HEEF, Ad, 5 2B EL LM RE, %
HOR A 09 R P B Z 3K BAZ B 0 18] B 09 R T 3T AR 89 8 Bh , i ELAL AT A
TV A Ik Fom I 4R 69 % 4o 1R (spillover knowledge ) ¥ 3K 5 4L A%
r

FHARFF 5 2 H B AT Z QKGR EF, Yoh T AL
B AESL =AM X # 20 # AX 22 A 4 4 (high profile proxy
contests) |4 7 3 74 2 4% /£ ( market — wide governance standards) vA & st

28] 3% 3 e b 2% 5 B ( company - specific governance and performance
monitoring) — P A&, W TERB A EFLZ ARG L2
XA MEA E XY w, = B K7 R R AT A B X RIS &
FAFRAITRE, ELTHERG &, MK T LB TH,“ZEX”
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L, RATG I AR, AR LR R EREFERN BER TN
FER e RISHA WA S TR BRI Z BRI RA), A 3] 62
N L £

H DUSRAE SN LA MG & (¢ =B SR B B 18 Bk [ 2k 4 A
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DI AR S B 22 oA B2 41 A Bt Ak o PR AR 43l L Esh AL
SR A AR, 1R P AT AN T A A MU R O T sh A B AR S 4
175 WO AR Y 2 L2 ) T L 3% 520 B, % B A A A AR A B e K
B3 SCHRFR R BT I 25 AR FE R W, Sl B 40 A A 2t ke 4 (AL AR A 4
BOL S PE R 55 L4 B YT A2 3 4 FGE 48 $E 4 5 ETF, 1X
H T EAERGEN A W ARk B RS ) IR R R e i i AT R K . 2
2020 410 J,* = HE SR BB RS B AR AE 1 B0 4 R H At {145
BB R B b Lo

(2)

(3]

(5)

(6]

See generally Burton G. Malkiel, A Random Walk Down Wall Street; the Best
Investment Advice for the New Century 373 —86 (rev. ed. 1999) (18 DL#5#1E h#
F ).

See Inv. Co. Inst. , 2018 Investment Company Fact Book 126 (58th ed. 2018) (% ¥

HHELGEHARERESH T RALFELH A I AT AKL).

See John C. Bogle, THE Little Book of Common Sense Investing 115 - 16 ( 10th
anniversary ed. 2017).

See Leslie P. Norton, Jack Bogle, Vanguard Founder and Legendary Index Fund
Inventor, Dies at 89, Barron’s (Jan. 17, 2019, 10:37 AM), https://www. barrons.

com /articles/jack — bogle — legendary — index — fund — inventor — dies — at — 89 —

51547679373 [ https://perma. cc/4UTG —7BHV ].

Id. (FE#HEAERELES T AIA 20 #4290 £/ 65 4% L F 5| 2018 4ty
27% ) .

See Jan Fichtner, Eelke M. Heemskerk & Javier Garcia — Bernardo, Hidden Power of
the Big Three? Passive Index Funds, Re — Concentration of Corporate Ownership, and
New Financial Risk, 19 Bus. &Pol. 298, 304 (2017). i %= John Bogle #§ H{ , R & #
MMEARANARE, ERAFANANANEHERELR EofRLEL FERL
HAEWNF LR EEZEEHEIEE L4 H NG &, John C. Bogle, Reflections on
Toward Common Sense and Common Ground?, 33 J. Corp. L. 31, 32 (2007). #iE
Bogle thift 7%, # £ 2007 F A4, " U F R BEWMEEREF R A 4% w &£ B £ 4+
AL AR Z T, AU Bk 97% 7, 1d.
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R FR B o th A b ALl ok T4l L7 ) MRS —2E i A+
(T , 18 3 4 2 sh i JC BTV SR R — JC T 0 B4 “ Wz (i 7 08 0 Gl
R HBE A G P A FlE E R AR 55 e L) R EZ M E H
SCREE L0 AR R AR R 4 52 ) 3G SR X A RINR BLA B CORAE”
mysZm (11 32 itk #E 3, Dorothy Lund, Todd Henderson [ &z Dick Weil
EPFIR N L, AN N VAR B G X AR B A G A R S5 A TR
=1 (12] Lucian Bebchuk Fil Scott Hirst fifi 2 48 H , #4554 [RRE R0 7Y

(7) RE-HHAMPFALANBRESRR AT A NAE ERAXAMITFEEE ML
4., See, e. g., Luke Kawa, Bernstein: Passive Investing Is Worse for Society Than
Marxism, Bloomberg ( Aug. 23, 2016, 2:23 PM), https://www. bloomberg. com/
news/ articles/2016 — 08 —23/bernstein — passive — investing — isworse — for — society —
than — marxism.

(8) Dick Weil, Opinion, Passive Investors, Don’t Vote, Wall Street J. , Mar. 9, 2018, at
AlS.

(9] Dorothy S. Lund, The Case Against Passive Shareholder Voting, 43 J. Corp. L. 493,
500 (2018) (“HEEEAWTLEMF A THWEERTH AR . LT HENELHE
AEERA BEREHEREFXANEL-—FIZRE").

(10) Lucian Bebchuk & Scott Hirst, Index Funds and the Future of Corporate Governance:
Theory, Evidence, and Policy, 119 Colum. L. Rev.2029, 2037 (2019) [ hereinafter
Bebchuk & Hirst, Index Funds ]; M. Todd Henderson & Dorothy Shapiro Lund,
Opinion, Index Funds Are Great for Investors, Risky for Corporate Governance, Wall
Street J. , June 23, 2017, at A15 (it E4 M EEER K G ZHEFGEHR)
Jordan Wathen, A Billionaire’s Warning on Index Funds, Cnn Business ( Mar. 31,
2015, 1:18 PM), http://money. cnn. com/2015/03/3 1/investing/investing — index —
funds — warning/index. html [ https://perma. cc/4KL8 — HASC ] [ “ % 45 4 47 #it th #%
B RERAELM D MHEEERE KX E" (citation omitted) ].

(11) Dorothy Shapiro Lund, The Case Against Passive Shareholder Voting, Cls Blue Sky
Blog (Aug.2, 2017), http://clsbluesky. law. columbia. edu/2017/08/02/the — case —
againstpassive — shareholder — voting/ [ https://perma. cc/MBMS8 - DFKX|. [ #, see
Lucian Bebchuk & Scott Hirst, The Specter of the Giant Three, 99 B. U. L. Rev.721,
741 (2019) [ hereinafter Bebchuk & Hirst, The Specter of the Giant Three | (/5 “ =
EX" AH#LSTR “ZHE” MAEHEEE NITAMER) LLK John C. Coates,
The Future of Corporate Governance Part I1; The Problem of Twelve 17 (Harv. John M.
Olin Discussion Paper Series, Discussion Paper No. 1001) (#f “= E k" 4 6 A
BB AR I0FE 20 £ 2, X 1000 Fx kB NE P A S BT IUAKED
By AIEH” R AR .

(12) See, e.g., Henderson &Lund, supra note 10; Lund, supra note 9, at 497 ; Weil, supra

note 8.
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PR B E RO A O DTSR A A 9 B R S Y 4B B ) 2 W Y
PR 55 3 AR AR [] 140 T PRIAR BT B A AT O Al 3 [ S B B 4L 5 o
PR AT BEEA 0 AT 2 U150 R B0 I ) A5 R A7 AR ) FB 9 1) 25 30 e 2R R A7
PO, B R R BN (R — I EBEE R, X IR )& Bl A
FIFEAR 5T T A AL S BT 454

AR YO 32 8 18 HOHE 4 (4 T ) F) 8l PR 3 R A5 R A5 R AR T 4x i
119 T s T 32 I Y R T E/AN S 0B S o NG S (B R € R V-
G AT AR 3 0 BRI A =Bk St B AR BRI B SR AR
il 163 ABATT AR LA S 15 BORE 5 P ISR 22 B B A B0 B[] i 4
A A LA B G, 1T EL LT FE P 0P AH A R 22 SO LA 430 98 5
o

FATIIARZ 51 = 0I5 X——3 U AU S 27 2l 710
HERERRSE AT S 5 —F 5" ZE R IMBE R . BATA N, =
FLSK A 78R AR B A R B IR, 7 80 A FRAEDOT AN A H 25 R A
PRBAC 2 v A D o 7R 5 A2 T 37596 BIAR v SR 7 T8, 759 M 58
WERSME RS20 R b, = E R 32 4 TR Y 5

(13) See Bebchuk & Hirst, The Specter of the Giant Three, supra note 11, at 741.

[14) See Marcel Kahan & Edward B. Rock, Hedge Funds in Corporate Governance and
Corporate Control, 155 U. Pa. L. Rev. 1021, 1050 —51 (2007) [ hereinafter Kahan &
Rock, Hedge Funds in Corporate Governance | ; Edward B. Rock, The Logic and
( Uncertain) Significance of Institutional Shareholder Activism, 79 Geo. L.J. 445, 453 —
54 (1991).

(15) See John Morley, The Separation of Funds and Managers: A Theory of Investment Fund
Structure and Regulation, 123 Yale L.J. 1228, 1238 —40 (2014).

[16) See Fichtner, Heemskerk & Garcia — Bernardo, supra note 6, at 304 ( % ¥ 45 #t & 4 &
BRSZHFFH ZELIA).
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Ji R ER | REAEMY S R AL % 7 Sk AR, O HLAE M 5 ) 0 A5 7 31 ik R
AT BLT A R = Bk H A T U P Y SEACRE T o A
M, BRI EIE I AN RIS TY A8 55 A 436 T 200 TETE HANY
PR, G 2R85B SE Al 52 B AR BR ML AE A BIR 11, 2 w3 LS

TEJ SO AR RS X b (R IT 73 M7 o 28— B4, 3] [m] ot
THE 2w IR B SR A3 I A 2R L R o A B A B ) B
VRN . A3 AR FRATTRTT 1B A Y R 22 B |t AR
AR 45 B DL P v P R A O F o A28 =03, AT 5T T 5 4%
GEIBA TR AR S B o €, BT phy 94 B 4 2 20 w55 T 5 R B 2 A
AR, LA B[] — Jot R A B ) 3= 2l 7R R < i A < 22 [ A AR U A 52
BT o i, BRATDREAS ASSCAR: Y 7] 2 4

— JETE BT ) B2 B A 3R

JUA-AE RT3 00 Wi A 55 30 S0 o o i 4 19 HH B . 2 i
TARRAE, RZBEWAF M RESEN/NAWANH FE—X
AR o A4 WU L5 3 78 R 22 8000 Rl A R (E A 4 o 1 ) 1
{73 L17)

P, 24408 RG ERMS SR S SR o AE BAR MR, (HAT— R AV,
BRI H 8 &5 R A R BBl SRR B AR £ . Al
40,2019 4F, DUSRPEAE T A N B 16,124 S pe BOh$Ei 155,131 22,

(17) Id. at 301 -02.
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Ko IR R ET RERA N A FME 5 A A B AL AR
PR35, Qs B4 (Trian) 55 11198 /K388 « /K 2 (Nelson Peltz) £ A
TN P A 190 e AR A 3 A B T IO X e B D B )
N EIIFAR i R T 52 A0 S AR AL, 21 32 B B RE G RIS B JCIA il o [)
I, A GELR LT 25 A7 0 ke S 25 5 (200 LA A T KR W) ) 4 25
FORCEEMELLIE I, POV 2 AR T A S AT R 45 R, Hoh
A — S A R A AR IRE E IR T BB SR . N, 7 2018
AEEE X% K 3000 F5 K0 FIAGESAY 34 BRI 2F A 24 R AEBEA
JB AR 2 T Ak ke e A ] (200 KT BP0 555 B A A ke ) 4
R IBIR S S R TR A R

(18) Blackrock, 2019 Investment Stewardship Annual Report 24 (2019 ), https://www.
blackrock. com/corporate/ literature/ publication/blk — annual — stewardship — report —
2019. pdf [ https://perma. cc/FIN6 — CDKJ .

(19) See Thomas Heath, P&G Announces It Narrowly Wins Proxy Fight Against Activist
Peltz, Wash. Post (Oct. 10, 2017, 3:55 PM), https://www. washingtonpost. com/
business /capitalbusiness/pandg — announces — it — narrowly — wins — proxy - fight —
against — activistpeltz/2017/10/10/0ee01 bbO — addl - 11e7 - a908 - a3470754bbb9 _
story. html.

(20) Ronald J. Gilson & Jeffrey N. Gordon, The Agency Costs of Agency Capitalism: Activist
Investors and the Revaluation of Governance Rights, 113 Colum. L. Rev. 863, 896
(2013).

[21) Matteo Tonello, Shareholder Voting in the United States: Trends and Statistics on the
2015 - 2018 Proxy Season, Harv. L. Sch. F. On Corp. Governance ( Nov. 26,
2018) , https://corpgov. law. harvard. edu/2018/11/26/shareholder — voting — in — the —
united — states — trendsand statistics — on - the — 2015 — 2018 - proxy - season/
[ https ://perma. cc/PW3W - DQVK ] ; see also Sullivan & Cromwell Llp, Review and
Analysis of 2018 U. S. Shareholder Activism 32 (2019) , https://www. sullcrom. com/
files/upload/SC - Publication — SandC — MnA - 2018 - USShareholder — Activism
Analysis. pdf [ https://perma. cc/3WSW - MEKY ] ( % 81 F B R T % £ 3000 #%
ANE] R RIER S 4R B 4 2018 £ 17 %,2017 447 17 %,2016 £ 4 15 K,
2015 £ 4 26 %,2014 54 14 ¥ ).
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W, SHRBUE R M SPLA . T A B4R DR BB AR R
M ) 45 575 v D b 85 ) S B X B T i AR ME A T B SR I 5
BEL IR BARA R RIR BB B AT IS . BT BB ), AT 4R
B 5 03t ) )R DG T el R 2 B LA e 54

(—)BE£FfmiEz B X &R

M, NATTRE R RO 4 A 2 SN A BB L B O — R A TR 230 A
WA ERARSME, EAFRGES, BSIFEFRES 5%, Wik, 5H

(22) See 17 C.F.R. § 240.14a-8 (2020) (A4 iL1E H#1%]).

(23) See, e.g., sources cited supra notes 10 —11.
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GBI T K B 1) i < S A KT {2 < R SE B 500 45 B i R 3G

(24) Morley, supra note 15, at 1232.

(25) Id. at 1252.

[26) See generally Frequently Asked Questions About Mutual Fund Directors, Inv. Company
Inst. , https://www. ici. org/pubs/faqs/ci. faq — ftnd — gov - idc. idc [ https://perma.
cc /YOEW - YUSP] (2020 49 F 23 Hij ).

[27) See John D. Morley, Too Big To Be Activist, 92 S. Cal. L. Rev. 1407, 1439 -40,
1449 -51(2019).

(28) Funds in the same fund family generally have identical board members. See, e.g. , Our
Leaders, Vanguard, https://about. vanguard. com/who - we - are/our - leaders/
[ https://perma. cc /3Q48 —R5DG] (2020 £ 9 H 23 B lE) (4 H 4L A THEHES
5500 B AW EFELMRAE).
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7] 3 4 B 1) 29)

e LS A BEARLRE G b oh 5 BT R] 8 IR ) 3 B8 445 22 B X
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(29]

WHRBE LA EHEFRCREFH BN RN ZEREEFHXNZEHA K
BF S ER, 17 C.E.R. § § 240.13a—-1,13f-1 (2020). {22, 5% — %4
FELBERBEFAHEERN A CHRARERNREHRATRFE, See
Disclosure of Proxy Voting Policies and Proxy Voting Records by Registered
Management Investment Companies, Securities Act Release No. 8188, 68 Fed. Reg.
6564, 6565 (proposed Feb. 7, 2003) (codified at 17 C. F. R. pts. 239, 249,270,
274). Fmr 5 Vi 32 22 89 356 30 4 4 00 Koax B 5] 38 4R 13 R 4 09 P R A By 3R
VLR E A3 R, See, e.g., Fmr Llc, Form 13F Information Table ( Form 13F) (May
14, 2020) ; Vanguard Grp. Inc. , Form 13F Information Table ( Form 13F) (May 15,
2020). e, RE AT LR E AR AFERERS G L, W EERTHESE
Jiil |] & Primecap Management Co. , & 3k 4§ # 4 4 th il [7] £ Geode % A & #, See
Jackie Cook & Tom Lauricella, Proxy Voting Adds Some Spice to PlainVanilla Index
Investing, Morningstar ( Dec. 3, 2019 ), https://www. momingstar. com/articles/
957393/ proxy — voting — adds — some — spice — to — plain — vanilla — index — investing;
Vanguard Primecap Fund Investor Shares ( VPMCX), Vanguard, https://investor.
vanguard. com/mutual - funds/profile/ VPMCX [ https://perma. cc/RAB3 - C4VH?
type = image] (2020 459 A 23 Hif [f]). XA HFR T, LW FR T #@FELL
A ERTEES)REL AN (FEHEHES) PHFEMREF, See C.
Scott Hemphill & Marcel Kahan, The Strategies of Anticompetitive Common Ownership ,
129 Yale L.J. 1392, 1452 n. 167 (2020). [ £, 1% 5 6940 4 7 (£ 4 Bl R A AR,
AE A R, XA ERAAE R R A ERE, EEET AR E R
FHERBERETHE R, Ak, RECEATEELN R KRCHEAE LS
STUATL B 35 AR A o, (89 2T 0 A S AT Y L fth AR & T 3F Primecap o b 32 — Ak
474 2, See Thomas Franck, Vanguard to Surrender Some of Its Corporate Voting
Power to External Fund Managers, Cnbc (Apr.25, 2019, 2:26 PM), https://www.
cnbe. com/2019/04/25/vanguard - to — give — upsome — of — its — voting — power — to —
external — fund — managers. html [ https://perma. cc/6UMMHKK7 |. # I = T, &
Geode R B F R &M X HHESWREFTRAEEF AT L LS TR, XKW
BRMAREANRAEFFELRFEL LYY LES MM EME, See Roben Farzad,
Fidelity’s Divided Loyalties, Bloomberg Businesseeek (Oct. 16, 2006, 12:00 AM) ,
http://www. businessweek. com/stories/2006 — 10 — 15/fidelitys — divided — loyalties;
Proxy Voting, Fidelity, https://www. fidelity. com/aboutfidelity/proxy — voting —
overview [ https://perma. cc/C373 - C246] (2020 4£9 A 23 HiF 7).
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(30) See Stephen Choi, Jill Fisch & Marcel Kahan, Who Calls the Shots? How Mutual Funds
Vote on Director Elections, 3 Harv. Bus. L. Rev 35, 61 -62 (2013) ( K I F —# 4
Fok W R A E UM R T RFATHE).

(31) SeeId. at 52 -53.

(32) See, e.g., Glenn Booraem, Vanguard, What We Do. How We Do It. Why It Matters.
2 -3 (2019), https://about. vanguard. com/investment — stewardship/perspectives —
andcommentary/what_howwhy. pdf [ https://perma. cc/2NDK - VKV7].

(33) Seeld. at 11 (“AxEEMATIFHN , RFFEBN &R LA MR H W
R EFEFEAACEENEESL RAARURSMFL LG HETR").

(34) AELPFNREFEEATUUEL AR E4 KRR TE P A% 2 B8
BLEH Pr # %, See Choi, Fisch & Kahan, supra note 30, at 48; Ryan Bubb &
Emiliano Catan, The Party Structure of Mutual Funds 6 — 7 ( Mar. 8, 2019)
(unpublished manuscript ), https://ssm. com/abstract — 3124039 [ https: perma. cc/
3J6C-697E] (“( 4R FZREERLW DA TMEEL TR, X _FHAFELR
#).
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P = 0.0085 x AUM( F38h71) +0.0004 x AUM ($58%07%)

(35) See Index Funds vs. Actively Managed Funds, Vanguard, https://investor. vanguard.
com/index funds/index — vs — active [ https://perma. cc/7ESD - YWVF] (2020 4 9
A23 High) (#HrfafkemEaALemER).

(36) Id.

(37) See Alicia Adamczyk, Index Funds Are More Popular Than Ever — Here's Why They’re
a Smart Investment, CNBC: Make It ( Sep. 19, 2019, 11:43 AM), https://www.
cnbe. com/2019/09/19/why — index — funds — are — a — smart — investment. html
[ https://perma. cc/SNB4 - WWNX ].

(38) Press Release, Vanguard, World’s Largest Stock and Bond Funds Lower Expense Ratios
(Apr.28, 2017), https://pressroom. vimguard. com/news/Press — Release — Vanguard
Expcnse — Ratio — April —2017. html [ https://perma. cc/2QPL — RSU4 ].

(39) Fidelity Inv. , Fidelity Contrafund (FCNTX) 1 (2020), https://fundresearch. fidelity.
com/mutual — funds/fundfactsheet/316071109 [ https://perma. cc/Q8FP —SHST |.
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EWE RN, Al i TRET E AWt IREGIAHEE LS K
W B4y 35 A2k e % B, See Blackrock, Summary Prospectus 2 (2020), https://
www.  blackrock. com/us/individual/literature/summary  prospectus/sumpro  —
brindexfunds - intnatlindexfund - inv - us. pdf [ https://perma. cc/7X4Q - VHIU].

(41) Ryan Vlastelica, Fidelity Announces Zero — Fee Funds, in a Big Milestone for the
Industry, Marketwatch (Aug. 1, 2018, 5:23 PM), https://www. marketwatch. com /
story/fund — fees — hit — milestone — as — fidelity — announces — products — charging — 0 —
2018 —08 — 01 [ https://perma. cc/GE53 -3BIM ] (X 26 & % H E 4 A “ A JF &
RERA").

(42) AL TE AV 4 T 4 57 AR FE A B 58 B 4TUAL, 347 5 /) 500 35 2 4 ey SR IR 2
4 N3t Press Release, supra note 38. $A T, e 4L F R ERAT H T K
FA R EZEALWEHF Y AE VG, Andrew S. Clarke, Vanguard, Securities
Lending : Key Considerations 6 (2016) , https://personal. vanguard. com/pdf/ISGSL.
pdf [ https://perma. cc/6K4X —4GOF . #.M13% & £ 4 by 15 B 2 5 1k B (- 7 8y iF
F GG BN G Se 4 UM 2 B e MO e 5 R AR L A AT

(43)  BIAE, 303 09 o A B (40 R 2 09 2 SVF T DU O 4 A b 48 3t e Ay
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(44) Blackrock, Inc. , Annual Report (Form 10 - K) 4 (Feb.28, 2019).

(45) T. Rowe Price Grp. Inc., Annual Report ( Form 10 - K) 25 (Feb. 16,2018); T.
Rowe Price Equity Index 500 Fund, T. Rowe Price, https://www. troweprice. com/
personal — investing /tools/fundresearch/PREIX # content — portfolio [ https://perma.
cc/M894 — TPEW ] (2020 49 H 23 HiFJH).

(46) Fichtner, Heemskerk & Garcia — Bernardo, supra note 6, at 304.

(47) fl4m, s 4T Ay AT 4 % F £ # 0.38% , Vanguard Primecap Fund Investor
Shares ( VPMCX ), Vanguard, https://investor. vanguard. com /mutual — funds/
profile/ VPMCX [ https://perma. cc/DQ3Z - 3GPF? type = image ] (2020 4 1 A 31
B ).

(48) Id.

(49) See Clarke, supra note 42, at 6.
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(50) See History, Blackrock, https://www. blackrock. com/corporate/about - us/
blackrockhistory [ https://perma. cc/7529 —=3NME] (2020 49 F 23 Hifl4]).

(51) See Inv. Co. Inst. , supra note 2, at 118.

(52) Id. at 126.

(53) Id.

(54) %4 % 94 4% d Ryan Bubb fu Emiliano Catan 42 i, 4nH % 2, 7 DUE

(55) Vanguard Grp. Inc. , Form 13F Summary Page ( Form 13F) (May 15, 2019).
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(56) See David Benoit, Peltz Seeks P&G Board Seat — Consumer — Products Titan Would Be
Largest Company Ever To Face a Proxy Fight, Wall Street J. , July 17, 2017, at AlS.

(57) Vanguard Grp. Inc. , Form 13F Information Table ( Form 13F) (Feb. 14, 2018) (4% %
2017 44 R £ A 185,434,627 Ik £ 7% N7 K Z ) 5 The Procter & Gamble Company
(PG), YAHOO! FIN., https://fmance. yahoo. com/quote/PG/history? periodl =
1512086400 &period2 = 1 517356800&nterval = 1 d&filter = history&frequency = 1d
[ https://perma. cc/Q8SU — SLT3] (2020 4 9 H 23 HiF ).

(58) FELE,HPeltzT20I18483 A1 HmANEFLHBE21946 A19 B, FEANFH
FE A 78.70 % 70 ik 2| 110.42 # o0, ¥ 18 # 1 40% , See The Procter Gamble
Company (PG) , supra note 57.

(59) APV 1B Se Bt 2 g 45 RO T A M IR B A B9 AR B S AL O 1. B,
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7 10 £ Py IR AF 0. 064 % i B 59 L B L EAL Yy 0% B4 R 4 Rk A5l B8 E 2
WA a . AT SR GUTT 5 FR AR H B o 1/ST By AN A% 3, Hlas  PV/SIx1 x
PV/SIxB, %0.64% = 1/SR2 B, MNA# KM RE G R ETMEE R, I
ARy SI= 12,

(60) AT, % Trian £ X R FEH AT RERSFF R, LA 35 LE TG
Michael Flaherty, Trian Takes $ 3.5 Billion Stake in Procter & Gamble , Reuters ( Feb.
14, 2017, 4.51 PM) , https;//www. reuters. com/ article/us — procter — gamble — stake —
trian — fundidUSKBN15T2WR [ https://perma. cc/673B — RH2U |.
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(63) Fichtner, Heemskerk & Garcia — Bernardo, supra note 6, at 304 (“4 A B Hy & ,X =
F N E A1t & ETE 1737 71% w43 81, T 2 fb ETF 32 k2 89 W 37t A 1R T 3.3%
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W 75% 6y 3 B, A X — R S EFHAT).

[64]) See Index Funds and ETFs, Charles Schwab, https://www. schwab. com/schwabindex —
funds — etfs [ https://perma. cc/ZKQ3 — SVUQ] (2020 49 A 23 B 7 [8) ( L th#s
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(66) See Kahan &Rock, Hedge Funds in Corporate Governance, supra note 14, at 1050 — 54
(e EF EaWHmER).

(67) Bebchuk & Hirst, Index Funds, supra note 10, at 2043 —75.
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[73) See supra note 53 F A% A &,

338



18 BOHE G RS mVE B 2 Ak R B B AR

38. 1% 4D S Bebn i ZR 500 5 805 4 A HT -+ AR IEAN 4i20. 9% [75)

SR, B — SR G BT A P (0 SR AR TR KA, BB B R] g 4 R
JERPS R, K 1R T 5 IR B G R 5R 21 6 KA T Rk
Ko STEERRET /K 500 15 803k 4 DL b FMR (5 a5 AR 18 B0 4 14 it ] )
BT i 2% A SR I N ISR AT SR T O e BRAR S ) B 4 AN K
2N F) R IBE LU 18 R T S B AR ME T /1K 500 5 B kL Gr , {H )5 #4015 FMR
AR IR (700 PR, F et 3h — A B A SR AN [R] s 1) = 5
TR 4 R DR TR 1) e 6 80 ¢ 2 2l 7R 5 ) 455 R AR v 38 B/ G A A B —
ERRS .

®1 BEEREEE—HAER(BZE20174£12A31H)

A%

23 H] ALE- % z%g%gggg FMR
TR 6.7 2.7 3.7

Y. Hy it 5.1 2.0 2.4
IR 3.2 3.8 2.4
AseA/R - WS 5.2 1.7 1.4
& 7.2 1.8 2.5

Wk 3.1 2.9 1.9

Mt 30.5 14.9 14.3

R Je, QAR TE AL A v A (L o, 2 20 2 < ) ot ) R 45 S
<55 10 B3R ) DRSO 0 T BE A T 22 5, S IR T 4R BE A R A Ak
(O TR] 4, A0 SR B A i 4 15 B89 1 — 4 J5 #R ST, IR A 4 HUAE
—AE AR EGR 9 B 5 W SR A AT AR BROSE, AT A AR 3R AR
Cirss oli

(74) See Fidelity Contrafund, Annual Report (Form N - CSR) (Feb.26, 2018).
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Governance Inst. , Fin. Working Paper No. 511, 2018 ), http;//papers. ssrn. com/
abstract — 2802332 [ https://perma. cc/26YF —55N6 |.
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S0 Lk 2019 4F 6 19 H B9 110.42 7T, Bk iEAE] 40% [83) Jof
SRR A RN T 59 ACKTT, AR LY N S S TTIR 1 377

(80) See supra note 29.

(81) See Bebchuk & Hirst, Index Funds, supra note 10, at 2055 — 57, 2118; Lund, supra
note 9, at 513 - 14.

(82) See Bebchuk & Hirst, Index Funds, supra note 10, at 2057 (“ 5 % & [ — & £ 49 H A
WHELHTN RS EEHBELEZE T AR AT NG EL R TN &P EM
—RAF MBI LR H”) 5 Lund, supra note 9, at 500 (g7 T3t Fl A4 = 5 41
HEF MR LG, B T EATH 5 Bk 4, A EAE B
EREENELH AL A MES G F — T RA”).

(83) See supra note 58.
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(1) EhiE R4

K 21 AT AR M i 4 F) AT B, DRI X = 5l TR < ) JOT ) A i Al
IREE, iR N AUM IR s i 14 g . T gh A
B AR RS 5 S5 0 1 3 Rl , R T AL Y Rl , I R R 2
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TEHE T8 45 Ui 04 il ) P b, DX 3 48 BTl 4 A A8l (AT Ik e
e B PR AR S/ N S ) RO T B R < I B R S e
AR T B I bR IR  AUBE B SN R B 2 5 2 BRAR AT LK 45
SEMEATHON , B B R RIS ] 5k 4 % o] R iy S L87)

(84) Vanguard Grp. Inc. , Form 13F Information Table ( Form 13F) (May 15, 2018).

(85) Mancur Olson, The Logic of Collective Action: Public Goods and the Theory of Groups
29 (2d ed. 1971) (emphasis omitted) (footnote omitted). For further discussion, see
Rock, supra note 14, at 461 —62.

(86) See, e.g., Lund, supra note 9, at 497.

(87) See supra Section I. A.
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e S FEMEA T S 0.21% |, L S FE R A & AGE 2 0.23% LA
0.02% B BATALTE 2 X3 4 AN XL B I ok PRk, Bl 5k 4 34
F5, 0 RSP S S S A XL S R 55 i R . ek, DR AT ] H—
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G E TG GG AR R, FRATIN 32 20 B 5 4 () fe Kot [R) 2 — , 3
(R R 22 R 5 v, BEHLE R T 20 O 9 IREE g AR
R A R BT 2 A v B AN R 5 S 8 UL 2 228 i F i 2 vh 9 B i
TR L9000 3x 20 HEEE v (5 AR A A w7 15 B EE v AR AR T
SEEE L, T AE A 5 FB SR b, 85 A A2 WA X T 4 8 A A A R
S350 11% 31% 88% 201% Fl 413% .

(88) X & H A JF 4| &= iy X ¥ & Richard A. Ippolito, Consumer Reaction to Measures
of Poor Quality: Evidence from the Mutual Fund Industry, 35 J. L. & Econ. 45
(1992), Hftn B4 & B 5 # B L ¥ & 5 Brad M. Barber, Xing Huang & Terrance
Odean, Which Factors Matter to Investors? Evidence from Mutual Fund Flows, 29 Rev.
Fin. Stud. 2600, 2620 (2016) (% & 4 1% #y Alpha & % Uk 25 4 34w 0. 474% 4 %
&) ;Jonathan B. Berk & Richard C. Green, Mutual Fund Flows and Performance in
Rational Markets, 112 J. Pol. Econ. 1269, 1274 — 80 (2004 ); Judith Chevalier &
Glenn Ellison, Risk Taking by Mutual Funds as a Response to Incentives, 105 J. Pol.
Econ. 1167, 1173 —82 (1997) ; Andrea Frazzini & Owen A. Lamont, Dumb Money:
Mutual Fund Flows and the Cross Section of Stock Returns, 88 J. Frn. Econ. 299, 304 —
08 (2008 ); and Berk A. Sensoy, Performance Evaluation and Self — Designated
Benchmark Indexes in the Mutual Fund Industry, 92 J. Fin. Econ. 25, 33 - 35
(2009) .,

(89) See supra Table 1.

[90) T. Rowe Price Assocs. Inc., Form 13F Information Table ( Form 13F) (Feb. 14,
2018) ; Vanguard Grp. Inc., supra note 57.
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%0[93]
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F T BB 0 A A 3k SR B [a) SR AE AR 1Y, {H R 2 HUR AN B
Jonathan Lewellen 5 Katharina Lewellen % ¥l , AUM K ¥iij 25% BOHLI (A
AL =E SRR D3 AW 5 3 A B RO A i B IR) A ) ) X5 D
(4% B A P AL TRy 4. 05% |, T FEAEAL T S 0.32% (94 x4t
BUAE RIHG HF 1166 % 11117 A 3795 4 it i U0 , o B HelUh & i 28% , 5
HT Tk SEHLA 1) AUM BBEIE 5 /N (P35 0 10 {23850 , B AB A5 98
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FAZ N HT 174 B9 R BN (734 AUM 2k 3876 1236 70) X HE K
AN AR 0. 67% , i B HEAL T 2 0. 43% , Ml AT A% 38 7 2 AL R
56% L9600 T IX L HLRG e 15, T4 VRl AR R T A VAL 1 R 1 R A 2
Z AT T B AR 4> 50 T AR i 25 % HLAAHTE U4 .

(2) f5 84

WAL G o5 7 FATT H AT 1k I IR E 1 B0 & 4 3R A 4

(91) Jonathan Lewellen & Katharina Lewellen, Institutional Investors and Corporate
Governance ; The Incentives to Be Engaged 6 —8 (Mar. 2020) (unpublished manuscript)
(on file with the Boston University Law Review) .

(92) Id. at2.

(93) B—AMENELNENATHREN xD HFTHNERRERY 1, L, KON
FERI%  BHRAEGNEEEL I x% x1%; BREWNEEF LK 1%, FFA4N0MH
HABIE TN M (x% —100% ) x 1.39% . % x% =356% it 3% % 40 4 (& th
HKEMEN, BREFZELHEFT 256%,

(94) Lewellen & Lewellen, supra note 91, at 16.

(95) Id.

(96) Id.

(97) See supra note 82 and accompanying text.
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(98] Jill Fisch, Assaf Hamdani & Steven Davidoff Solomon, The New Titans of Wall Street
A Theoretical Framework for Passive Investors, 168 U. Pa. L. Rev. 17, 32 (2019).
Bernard Black made a similar point in 1992. Bernard S. Black, Agents Watching
Agents: The Promise of Institutional Investor Voice, 39 Ucla L. Rev. 811, 879 - 81
(1992) (REHHFELLEHAES FRNERZEHFE).

[99]) Fisch, Hamdani & Davidoff Solomon, supra note 98, at 32.

(100) Id. at37.

(101) Erik R. Sirri & Peter Tufano, Costly Search and Mutual Fund Flows, 53 J. Fin. 1589,
1600 -05, 1618 (1998) (KA K &Rty H WA WS HL T 1/5S WE s F).
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(102) Fisch, Hamdani & Davidoff Solomon, supra note 98, at 37 —43.

(103) See 17 C.F.R. § 240.13f-1(a) (2020) (EX XU R 2HBAFNFTELE KRS
45 XA m SEC RRFAME). BEXAROCREGFLAA—K, Eh THRENZ
53 B0 &0 R T e Sk iy R 2 e R IR (R R, bk B L A AR R T A ROR L AL

(14] See, e.g., Vanguard, Proxy Voting Guidelines for U. S. Portfolio Companies (2019)
[ hereinafter Vanguard, Proxy Voting Guidelines ], https://about. vanguard. com /
investment — stewardship/portfolio — company — resources/proxyvoting — guidelines. pdf
[ https://perma. cc/B4LX - C6TL] (A HFZE MK KX 4).

(105) See Fichtner, Heemskerk & Garcia — Bernardo, supra note 6, at 304.

(106) Id. at 305.
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(107) Larry Fink, Larry Fink’s 2017 Letter to CEOs, Blackrock (2017 ), https://www.
blackrock. com/ corporate/investor — relations/2017 — larry — fink — ceo — letter [ https://
perma. cc/9AE8 —3E63 ].
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(108) Larry Fink, Larry Fink’s 2018 Letter to CEOs; A Sense of Purpose, Blackrock (2018)
(citation omitted) , https://www. blackrock. com/corporate/investor — relations/2018 —
larry - finkceo - letter https://perma. cc/5J3R —3GEA].

(10) *FXEwFEwAEEHEE, See Mark J. Roe, Strong Managers, Weak Owners
the Political Roots of American Corporate Finance 26 —49 (1994) ,

(110) See, e.g., Kathryn Stamm, Cornell to Effectively Divest from Fossil Fuels, Trustees
Vote, Cornell Daily Sun ( May 22, 2020 ), https://cornellsun. com/2020/05/22/
cornell - todivest — from - fossil — fuels — trustees — vote/ [ https://perma. cc/P3KQ -
JDFE] (it RARAFH ZHRAWFAEF ARG R ER S B B,

(111) Fink, supra note 108.
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(112) Tom Hals, DuPont Wins Board Proxy Fight Against Activist Investor Peltz, Reuters
(Mar. 13, 2015, 8:57 AM), https://www. reuters. com/article/us — dupont — trian/
dupont — winsboard — proxy — fight — against — activist — investor — peltz — idUskbnony
1J120150513 [ https://perma. cc/N9D3 — QRHD ] ( “DuPont % 7 45447 fit & B .34
& APk VRN 4 = KRR M 45 Trian T A5 T K % ok 48 Bl o9 &
Fr o RX ZRABEHEELPH - RETARNE, & EH-7).

(113)  Michelle Celarier, Dupont — Dow Merger Pays Offfor Steady Hedgies, N. Y. Post
(Dec. 12, 2015, 1:58 AM), https://nypost. com/2015/12/12/dupont — dow — merger —
pays — off — forsteady — hedgies/ [ https://perma. cc/NB34 - DXWN].

(114] See Lund, supranote 9, at 501 (5 EH A AL L2 H R 5 A LG A X EE, X2
RFWATE) .
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(116)  See Jie (Jack) He, Jiekun Huang & Shan Zhao, Internalizing Governance Externalities
The Role Institutional Cross — Ownership 134 J. Fin. Econ. 400, 403 -16 (2019) (&
iR A R R o R E Ry o BIER).

(117) X B0 U 3 P 3 R L B 342 L4 F h B {K, See, e.g., Rock, supra note 14, at
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(119) Index Funds, Investor. Gov, https://www. investor. gov/introduction — investing /
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[ https://perma. cc/S49V — BTDL ] (2020 4 9 A 23 H i} 7).
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(122) Lund, supranote 9, at510 -20 (W#FEEH A E L R AL L MmN ER =
).

(123) Christie Hayne & Marshall Vance, Proxy Advisers: What Is the Proper Role?, Fin.
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(124) See Choi, Fisch & Kahan, supra note 30, at 50 —68.
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1; see also Choi, Fisch & Kahan, supra note 30, at 61 —63 ( “¥ Ak & F 4 5 1% 2 i 7]
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(27) RAEWE, BB NAEEAKEECENIAELNENRES B EESAE N R E
¥ 7= Wy 7% , Charles Boccadoro, Vanguard’s Quantitative Equity Group, Seeking
Alpha ( Nov. 2, 2016, 12;37 PM), https://seekingalpha. com /article/4018236 -
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Ay - [ % A 52 8t (John Ameriks ) 3 36 & 1 Bt 2 /N AL B9 14 AL ]

(128) N EANIGHELREERGE Geode N3], 5 - NEFAXLHENN X R, 0 H
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funds — divided — on — dell — deal ( “ — b Hl 4 4% ¢ # K x # /R A & e LBO T H ") ;
Alex Sherman, Dell’s VMware Deal May Hinge on How the Companies Split Up Value
from Dell’s Tracking Stock, Cnbc (Mar. 23, 2018, 3:47 PM), https://www. cnbc.
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(131) See, e.g., Donald C. Langevoort, Theories, Assumptions, and Securities Regulation ;
Market Efficiency Revisited, 140 U. Pa. L. Rev. 851, 851 =53 (1992); Burton G.
Malkiel, The Efficient Market Hypothesis and Its Critics, 17 J. Econ. Persp. 59, 59 —
61 (2003) (“itit &k FEMA L s oy T HOA ).

354



18 BOHE G RS mVE B 2 Ak R B B AR

THE B RS OLT , 2w AT REDRAT S m Al (B 52 X T WA, A7 A TF
NI, B 2R AT 2B FU S 0 (1)

AT LA A B2, RV T 3 A 2 58 4 A R0, 28 w0 (B Y 28 fE de
LAMIR 2 WA AN SRR Lo SR T, FEAR AR B4 7 37 v, S A £l v
32 i N REAN A8 M e A AT N A AR, TR AR AR AT (L7 A W B 5
M 5 R R BN o DRI, BBEZR B9 52 5 ST B, BIVIBE 7 A Y B e 5 =22 i 7
AT A TR A AR 2

FC[R R A B 8 Rl BCER Z AR A Tl 3 AR deE A A IR
BRI BB (ARG IFRBERIEAE) | A BB A A A L[] 5 G
JBEAR B IBE ] 3o A PR 2806 32 2y R < AR O < B S WA AN ], B AR Sk
PR EE G0 A2 B A B 4522 A A B [ml A2, ELAE | S B 21
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(132) See, e. g., Eugene F. Fama, Efficient Capital Markets: A Review of Theory and
Empirical Work, 25 J. Fin. 383, 416 (1970) (“#: 35 A %% w7 37 4 AL ¢y 32 36 Fn 524 C
B F R AR A AR AT,

(133) See, e.g., Donald C. Langevoort, Taming the Animal Spirits of the Stock Markets: A
Behavioral Approach to Securities Regulation, 97 Nw. U. L. Rev. 135, 140 - 43
(2002) (3tip R x4 7 3 %% % thiE 3 ). See generally JU Stin Fox, The Myth of the
Rational Market (2009 ).

(134)  See Index Funds, supra note 119.

(135) See Inv. Co. Inst. , supra note 2, at 124.

(136) James Chen, Porfolio Turnover, Investopedia ( Aug. 7, 2019 ), http://www.
investopedia. com/terms/ p/porfolioturnover. asp [ http://perma. cc/NS35 — HXNS5 ].

(137) Stephan A. Abraham, Turnover Ratios and Fund Quality, Investopedia (July 11,
2020 ), https://www. investopedia. com/articles/mutualfund/09/mutual — fund -
turnover — rate. asp [ https://perma. cc/9Y4M - C4XL ].
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(143) See supra Section [.B.1.
(144] See supra Section [ . B.

(145) See supra note 46 and accompanying text.
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